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PACA  SUM^IBS  01  DSCISIOITS  HOT  TO  EE  PU3LISHIS) 

S«925,  Januarv  16,  1935,  Docket  1115:  (Hearing) 
SOUIH  CAS0LIHA_PE0DUG3_ASS^]>I^,  JfflGGETT^  S._C^  v. 

Yio.lnti_on  _char/^od;    Rejection  vritlicat 

reasonable  cc»use, 
Prin^i^nl  £oi.nt.s_invo.lv;ed:  Delay  in 

getting  possession  of  cars  account  • 

"^advise"  TDilliiir;  not  sufficient 

grounds  for  rejection;  ncnorandun 

of  sale,  signed-by  broker  sufficient 
,  to  satisfy  Sta,tute  of  Prauds. 
.     Order:    Reparation  awarded  complainant 

in  the  suii  of  $585.51,  with  interest, 

and  facts  ordered  published, 
Ap^eal^.    Piled  February  1,  1S35;  appeal 

dismissed  ITovenber  28,  1939, 

Outline,  of  Pacts 

Complainant  sold  respondent  two  cars  of  Charleston 
Wakefield  cabbage  in  l~l/2  bushel  hezipcrs  at  $1,25  per  ham- 
per f»o,b,  Mcggett,  S.  C,  plus  $18  per  car  top  icing,  or 
a  totai_ of  $1143,50,  the  sale  being  negotiated  by  the 
Atlantic  Commission  Co,,  Philadelphia,  as  agen^>  for  both 
parties.    The  cars  v;ere  billed  to  the  South  Carolina  Pro- 
duce Ass' n,  advise  A.  3,  Procman,  Philadelphia,  Pa,  and  on 
arrival  were  rejected.    They  were  resold  for  $554,24  leav- 
ing a  ■bo.lance  of  $589,26.    Prom  this  there  was  to  be  de- 
ducted a  credit  for  enptjr  hampers  in  the  .sum  of  $3,75, 
making  the  loss  $585.51. 

Respondent  adr.iitted  receipt  of  the  memorandum  of  sale 
but  stated  that  it  notified  the  brokpr  tlicat  these  cars  vrcre 
vranted  for  Monday's  market;  that  they  did  arrive  sometime 
Sunday  night  and  were  C!,vailablc  for  Monday's  market,  but 
that  neither  the  broker  nor  the  railroad  company  had  any 
authority  to  deliver  the  cars  to  respondent;  that  respond- 
ent's instructions  were  to  tlie  effect  that  the  cars  must  be 
released  to  it  so  that  they  v/ould  be  av.ailable  for  Monday's 
mcarkct  and  thn-t  since  this  part  of  the  agreement  was  not 
carried  out  respondent  did  not  feel  obligated  to  accept  the 
cars.    Respondent  set  up  as  a  further  defense: 

(l)    A  denia^l  that  it  at  any  time  negotiated  with  the 
complainant,  and  a  demand  for  proof  that  compla,inant  is  a 
cooperative  associa^tion  vested  with  right  and  power  to  bring 
the  action.    1%  was  held  that  respondent  admitted  ordering 
the  cabbage  through  the  broker;  that  the  broker  was  the 
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agent  of  the  resporLd^fent  ',:  and;  tliat  tlie  signing  of  the  nieno- 
randiim  of  sale  "by  the  broker  "bound  "both  parties*  It'v/as 
further  held  that  docuQentary  proof  had  "been  supplied  of 
the  incorporation  of  the' conplainant  under  the  laws  of 
South  Carolina, 

(2)  A  denial  that  there  was  any  agreement  in  writing 
"between  the  parties  since  all  respondent's  negotiations  ' 
wore  oral  and  vdth  the  Atlantic  Gomission  Co,    The  point 
was  covered  hy  ruling  on  1, 

(3)  A  clain  that  it  vra,s  the  essence  of  the  agree- 
nent  that  the  cars  should  "be  "addressed"  to-  the  respondent 
who  should  have  appeared  as  the  direct  consignee.  Held 
that  respondent's  effort  to  inject  this  specification  vras 
udAq  the  day  after  the  contract  v;as  entered  into  and  could 
not  "be  considered  part  of  the  agrecnent  .except  by  nutual 
consent,    She  statcnent  on  the  rionorandura  of  sale  tliat  the 
cars  were  cold  t.o  respondent  and  were  to  be  shipped  to  the 
P»E*R,  Produce  ilcrninal  did  not  proclti.de  conplainant '  s 
protecting  itself  by  the  "advise"  forn  of  billing.  The 
stipulation  as  to  open  billing  was  not  a  part  of  the  agree- 
ment , 

(4)  A  denial  that  the  Atlantic  Comuission  Co.  xms 
-respondent's  broker,    This  has  been  answered  above, 

(5)  That  respondent  was  unable  to  get  innediate 
possession  of  the  cars  because  of  the  fofn  of  billing.  The  • 
forn  of  billing  v/as  a  connon  one  and  there,  being  no  specific 
stipulation  as  to  the  manner  of  billing  this  allegation  vio.b 
held  without  merit, 

(6)  A  claim  that  respondent  recoived.no  notice  to 
the  effect  that  the  cars  v/cre  being  sold.    Held  not  worthy 
of  serious  consideration  because  respondent  acij".iitted  rejec- 
tion and  the  shipper  was  Justified  in  taking  imr.iediate 
steps  to  handle  the  situation,  this  not  relieving  the 
respondent  of  any  liability  incurred  by  rejection. 

(7)  A  denial  that  complainant  had  suffered  any  loss 
and  a  dempjid  for  proof.  Held  that  proof  as  to  loss  in  the 
amount  thereof  was  sufficient", 

(8)  ,A  denial  that  at  any  time  prior  to  arrival  of 
cars  respondent  had  received  o,ny  broker's  confirmation. 
Held  that  since  the  broker  was  the  agent  of  the  respondent 
and  signed  the  memorandum  of  sale  the  tLme  of  its  receipt 
by  respondent  was  irmaterial.  •  • 
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(9)  A  claim  that  under  tlio  laws  of  Ponns^lvania  the 
oral  agreenent  between  respondent  and  broker,  involving 
ar.iount  in  excess  of  $500,  was  unenforceable  unless  reduced 
to  v/riting  and  executed  bj  a  propei-  part^.    Held  to  be  with- 
out nerit  since  the  Statute  of  i'rauds  nerely  requires  that 
the  nenorandun  of  sale  be  signed  by  the  party  or  his  agent, 
and  in  this  case  it  yras  signed-  by  the  agent. 

(10)  That  the  broker  ^aranteed  that  the  cars  would 
arrive  in  tine  for 'the  .early  narket  on  Monday,  May  1.  Hold 
that  the  ^cars  did  arrive  in  tine  but  were  not  available  to 
respondent  until  later  becr.use  of  the  nanner  of  billing, 
which  question  has  been  discussed  above, 

Eulin/^s .  included,  in  5o^is.io.n_ 

1,  It  is  not  necessary  that  the  two  parties  negotiate 
directly  v/ith' each  other,    Negotiations  nay  be  carried  on 
through  an  agent  and  even  though  these  negotiations  are  oral 
the  issuance  of  a  nenorandun  by  the  agent  as  broker  for  both 
parties  is  sufficient, 

2,  She  fact  that ■ a  nenorandun  of  sale  shows  a  car- 
load as  sold'  to"  a  certain  party  with-  instructions  as  to  the 
terninal  to  which  it  is  to  be  shipped  does  not  preclude  the 
shipper's  protecting  itself  by  using  the.  "advise"  fern  of 
billing. 

3,  When  a  receiver  has  rejected  the  car  and  notified 
the  broker  to  that  effect  the  shipper  is  justified  In  re- 

, selling  the  car  v/ithotit  specific  notice  to  the  receiver  of 
that  action. 

4,  When  a  broker  signs  a  nenorandun  of  sale  as  agent 
for  the  respondent  the  tine  of  receipt  of-  the' -'nemo randui.i  by 
•the  respondent  is  innatprial,  ■  ■"     •  " 

5,  The  Statute  of  Frauds  was  satisfied  by  a  nenorandun 
of  sale  signed  by  the  party  or  his  agent, 

ApToeal  t  ■  ■ 

Appeal  was  filed  in  Federal  Bistrict  Court  by  respond- 
ent February  1,  1935,  but  was  disnissed  ITovenber  28,  1939, 
under  rule  of  court  for  lack  of  prosecution. 
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S~1779,  Decenber  18,  1937,  Docket  2053:  (Hep„ring) 
TBI  GC)lpBIEG3IR_C0,.^  M  YCRK^  I'J^j.  z._BAIiD¥IMOBlRCI 

Vio.lQ.ti_on  _ch.n.r£ecl:    Pailioro  to  sliip  7 
carloads  of  potatoes  in  accordance 
vdth  contract. 

Prin^ijo.'il  i2oi.nt.s_inv_olved:    Svrorn  testi- 
nony  of  conplainant '  s  tv;o  witnesses  as 
to  tlae  oral  contro^ct  outweighed  the 
denial  thereof  in  respondent's  answer; 
lav/s  of  State  of  perfomance  governs 
contract;  nocasure  of  dariages  explained; 
lack  of  proof  of  loss  resijlts  in  only 
noninn,l  award. 

Order,:     Conplainant  awarded  $1, 

Outline  of  Facts 

On  March  29,  1935,  conplainant  wired  respondent  an 
offer  of  65^  per  cv;t.  for  8  carloads  of  U.  S.  ITo,  1  Maine 
Green  MoTxtatain  potatoes, '  delivered  at  Hevr  York,  II.  Y,  Con- 
plainant contended  tho.t  following  delivery  of  this  telegran 
respondent  Ccalled  conplainant  on  the  phone  and  the  sale  of  8 
carloads  was  arro.nged  at  67(^  per  cvrt»  delivered  "Eevi  York,  one 
co.r  to  be  shipped  on  April  1  and  one  carload  each  day  there- 
after.   Respondent  did  ship  one  carload  o.nd  it  was  received, 
accepted  and  paid  for  by  conplainant,     Conplainant  asked  for 
danages  because  of  respondent's  fa,ilure  to  ship  the  other 
seven  cars,  • 

Respondent  denied  that  it  agreed  to  sell  8  carloads  at 
67$^'  per  cwt.^  and  sodd  that  the  one  car  that  vras  shipped  ^^^as 
not  intended  as  part  per fornance  under  the  clained  8  carload 
purchase,  but  v/as  shipped  to  conplainant  '^in  confornity  with 
an  arrangenent  betvreon  respondent  and  conplainant  v/hereby 
respondent  was  accustoned  to  shipping  individual  cars  to 
conplainant,  v;ho  night  either  accept  ot  refuse  then," 

Rulings  i.n£ludo_d_in  Decision 

1,     Certain  wires  and  letters  cxchojigcd  between  the 
parties  closely  follovdng  the  telephone  conversation  on 
March  29  were  considered  sonewhat  naterial  in  deternining 
v/hether  the  telep]:.one  conversation  anotuated  to  a  contract..  It 
was  clearly  evident  that  conplainant  expected  delivery  of  8 
cars.    On  the  other  hand  it  was  evident  fron  respondent's  let- 
ter of  April  4  that  respondent  did  not  understand  it  had  been 
agreed  to  ship  8  cars,    Conplainant ' s  version  of  the  conversa- 
tion was  corroborated  by  an  enployee  of  conplainant  who 
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testified  he  listened  in  and  heard  the  telephone  conversation. 
It  appeared  from  the  testinony  of  a  reprosonta,tive  of  the  rail- 
road that  respondent  attenpted  to  divert  the  car  fron  conplain- 
ant  to  another  consignee.    This  nay  have  "been  done  to  escape 
the  effect  of  a  partial  deliver^'-  ;xuidor  the  claimed  sale,  or  • 
for  sone  other  purpose«,    -he  physical  facts  v;ere  not  convincing 
one  \'icij  or  the  other,  but  the  sworn  tostinony  of  the  two  wit- 
nesses above  nentioned  v/as  not -denied  except  in  respondent's  , 
answer.    It  v/as  . therefore  believed  that  the  preponderance  of 
the  evidence  established  an  oral  contract  of  a  purchase  and 
sale  and  that  respondent  nade  partial  delivery, under  the  oral 
contract. 

2,    On  the  question  of  damages,  the  "applicable  section 
of  the  Uniform  Sales  Act  provides  that,  where  the  ■J)roperty  in 
the  goods  has  not  passed  to  buyer  and  seller- wrongfully  fails 
or  refuses  to  deliver  the  goods,,'  the  buyer  may  maintain  an 
action  against  the  seller  for  daraages  for  non-delivery.  The 
measure  of  damages  is  the  loss  directlj'"  and  naturally  result- 
ing, in  the  ordinary  course,  of "  events,  fr'Om  the  seller's 
breach  of  contract.    But  vrhere  there  is  an  available  market 
for  the  goods  in  quest  ion.  the  measure  of  (damages,  in,  the 
absence  of  special  .circxmsto^nces;  showing  pro.ximo,to  damages  of  .; 
a  greater  amount,  is_  the  'difference  betwooii  the 'contract  price 
and  the  market,  or  current,  price  of  the  goods  at  tho  tine  or 
tines  when  they  ought  to  have  boon  delivered.    This  was  a 
delivered  sale  transaction.    Respondent's  breach. of  contract 
consisisted  in  its  failure  to  deliver  7  carloads  in  Hov/  Xbrk 
City,    The  oral  agreement,  should,  therefore,  be  considered  as 
a  State  of  Hew  York  contrr.cto    The  courts  have  held  that  for 
a  failure  to  deliver  goods  resulting  in  a  breach  of  contract 
it  becones  the  duty  of  the.  injured  party  to  reduce  the  dam-  • 
ages  by  going  into  the  open,  market  and  pur chp. sing  therein'* 
C-onplaincant  testified  he  -GOuld  have  repurchased  in  carloads 
on' the  UexiT  York  City  market  ,•  but ,  on  account  of  the  advance  ill- 
price,,.;  did  not  do  so.    His  testimony  as  to  the-  market  price  of 
the  potatoes  at  Hew  York  City 'reln,ted  to  jobbing  quantities. 
There  vras  no  evidence  as  to  the  number  of  bushels  that  should 
have  been  delivered  in  each  car,  unless  it  was  assur.ied  that  ■ 
the  parties  ho-d  in  nind  the  srxme  quantity  as  was  contained  in 
the  car  shipped.    There  wag;  no  ovi dance  that-  complainant  had 
nade  a  resale  of  the  potatoes  or  as  to  wlaat  it  ,  could  have  re- 
ceived if  resale  had  ;been  made,,  except  cei'tain  jobbin^'-;  sales. 
The  absence  of  evidence  concerning  such  details  rendered  it  :, 
impossible  to  fix  complainnJ.it '  s  damages  in  any  definite .  amount 
and  complainant  vias  therefore  ax^rarded  $1, 
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S-189.5,  May  31,  1938,  Docket  2487:     (S.  P.) 
CEi43DO.G!/:_PRODIJ03_CO.^  IS}iESR|[,_TSlfi^._v^  TISHlR_BSOp^ 

:  0.1 2:''^  1.011  charged:    Unjustified  rejection 

:  of  car  of  caTDoago. 

Pr_iu^i;£Gj  jDOi,nt_s_involved:    Eules  applying 
to  use  of  atandard  nonorandun  of  sale 
are  not  applicable  to  a  .letter  fron 
brukor  to  buyer  purporting  to  ariond  . 
the  contract;  buj'-er  fa,iled  to  prove 
.      :  tiie  seller  agreed  to  araendncnt  of 

-    original  contract;   (ho \irever,  see  bolov; 

re  rulings  of  court  contrary  to  above.) 
Order,;     Ooniplcoinant  awarded  $191,15  pl-us 
interest. 

Appeal ;     Secretary's  order  reversed  by 

Pederal  District  Court  Dccenber  28,  1939.  ■ 

Out  line,  of  !Facts- 

On  June  3,  1936,  through  a  broker,  conplp.inant  sold  to 
respondent  one  carload  of  353  Los.  Angeles  lettuce  crates  of 
ca.bbage,  U.  S,  ITo.  1,  green,  mostly  nediun,  at  $2,90  per 
crate  f,o,b,  shipping  point.    The.  car         shipped  fron  . 
Tennesee  to  respondent  at  Cleveland,  Ohio,  vrhere  it  was  re- 
fused by  respondent.    Resale  vias  nade  for  the  net  sun  of 
$872,55  and  coiirplainant  asked  for  an  avrard  of  the  balance 
due,  $191.15 

Respondent  contended  that  it  advised  the  broker  the 
cabbage  was  to  be  Copenhagen  round  variety  and  that  the 
broker  issued  an  anendnent  to  the  contract  of  sale  specify- 
ing that  the  cox  should  contain  that  Vcaricty;  that  inspec- 
tion at  Cleveland  indico.ted  the  car  contained  pointed  and 
donestic  round  t^^po;  and  that  rejection  was  nade  within  24 
hours  af^ter  receipt  of  notice  of  arrival.  Conplainant 
denied  that  the  contract  mo.s  ever  anended  to  include  Copen- 
hagen round  variety  as  one  of  the  specifications. 

Ruling^  i:.^G_lud_ed_in  Decision 

1,    The  original  nenorandun  of  sale  issued  by  the 
broker  provided  for  one  car  of  Los  Angeles  crates,  U.S.  ITo.l,  . 
green,  nostly  nediui.i  cabbage,  $2.90  f.o.b.     The  broker  is- 
sued a  supploncntal  nenorandur.i  to  the  respondent  in  vrhich  it 
advised  that  its  shipper  stated  that  Tennessee  cabbage  is 
Copenhagen  round  variety.    Having  once  entered  into  a  con- 
tract, it  is  necessary  th?-t  all  parties  agree  specifically 
to  the  anendnent  of  this  contract  in  any  of  its  terns.  Re- 
spondent adnitted  in  its  answer  that  it  purchased  "one  carload 
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of  353  Los  Angeles  lettuce  crates  of  caTDbace,  V.  S.  Ho,  1 
at  $2,90  per  crate  f,o,"b,  shipping  point,"    Tims,  responclejat 
adnittod  tho.t  the" -original' contract  called  ,f  or .  tliavtprns.  .set 
forth  in  the  conplaint©    The  stipplcnental  ncnorandun  issued 
"by  the  "brokor  attenpting  to  change  the  -terns-  to  include 
Copenliage'n  round  variety  nust  be  shown  to  ho.vo  been  by  agroe- 
nent  of  all  parties.    It  was  not  issued  on  a  standard  nenO'- 
randuii  of  Srale,  but  v;as  sinply  a  letter,    Therefore,  the 
rules  and  regulations  applying  to  the  use  of  standard  neno~ 
randuxi  of  sale  vfOtild  not  apply  to  the  purported  anendjnento 
It  was  the  duty  of  respondent  to  shov/  by  a  preponderance  of 
the  evidence  tha,t  the  conplainant  agreed  to  this  anendnent. 
It  failed  to  do  so  and  it  v;as  therefore  held  that  the  con- 
tract did  not  caJl  for  Copenhagen  round  variety, 

2,    The  record  showed  that  respondent  xms  notified  of 
the  arrival  of  the  car  at  4s 30  a.n.  on  June  5;  that  respond- 
ent notified  the  broker  of  its  rejection  of  the  shipment 
around  10:30  a.n,  on  June  6,  and  that  Federal  inspection  of  , 
the  car  at  destination  was  requested  by  thp  respondent  at 
10J50  a.n.  on  Jtine  6.    It  was  therefore  clear  that  respond- 
ent did  not  reject  the  shipnent  vrithin  tvr?nty-four  hours 
after  notice- of ■ arrival.    The  unjustified -re jcction  resulted 
in  a  loss  to  conplaiiiant  in  the  suii .  of  $191, 15.,  for  vrhich 
anount,  plus  interest,  conplainant  was  av;o.rdcd  danages, 

■    "  ApTJoal 

Sespondent,  in  Juno  1938,  filed  an  appeal  to,  the  J'ed- 
eral  District  Court.     On  Doccnber  28,  1939,  the  Court,  sus- 
tained the  appeal  and  reversed  the  Socrotoxy' s . order,  the 
Court  holding  that  upon  receipt  of  a  copy  of  the  broker' s 
nenorandun  of  sale  the  buyer  prpnptly  objeated  to. .the 
specification  therein,  describing  the  cabbage,  fr on  which 
point  the  responsibility  of  fulfilling  the  corrected  ■ 
specifications  >/as  upon  the  broker  as  representative  of 
the  seller;  that  the  buyer,  had  the  right  to  rely  on  the' 
broker's  letter  of  June  3;  that  the  contract  of  sa.le  was 
not  amended  but  was  corrected;  and  tha.t  the  bu;5'-er  con- 
tracted for  "Copenhagen  Round  Variety  Cabbage,"  which. was  ' 
not  delivered. 
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S-2087,  UovembGr  3,  1938,  Docket  2998:  (Hearing)  :  •■  .  ' 
lOUIE  CCHZIT  CO^,_CHICA&0^  l^k'^'U  J^jl  l-_ROCKE]_FRUin?_CO._^  ' 

7i_olati.on  ^har^ed:     Pailure  to  deliver  -    -  . 
a  carload  of  apples  in  accordance  .■^ 
vrith  contract  specifications, 

Pr_inci]£;il  ]2oii'ii.s_in'.''_olved:  Infernal 
ccjuplaint  is  sufficient  if  filed 
vriohin  9  months;  in  f.o.b,  sale 
certificate  of  federal  inspection 
within  8  dajs  after  sale  deserves 
nore  consideration  than  one  17  days 
before  shipnent ;  in  f.o.li,  sale  mis- 
representation by  seller  as  to  tine 
of  Federal  inspection  on  which  sale 
vras  based  made  buyer  liable  for 
actual  vo.lue  rather  than  contract 
price. 

Order:     Complainant  av/arded  $498,82  plus 
interest. 

Appeal :    Filed  ITovember  19,  1938;  finding 
for  respondent,  and  appeal  dismissed 
.Jiarch  19,  1941. 

Outline  of  Facts 

-On  May  14,  1937,  complainants,  through  a  broker,  pui-- 
chased  from  respondent  a  carload  of  Washington  Extra  Fancy 
Winesap  ap'olos  at  $1,70  per  box  f.o.b.    The  broker's  vrire  to 
respondent  on  I-Iay  13  stated  thrt  the  apples  v/ere  sold  "basis' 
complete  vrired  Federal  inspection  and  the  broker's  standard 
raemorandujn  of  s'ale  made  out  the  next  day  provided  for  accept- 
ance subject  to  Federal  inspection  showing  "75}o  to  fv.ll  Red 
mostly  90  to  100'-"^  good  Red  mostly  ripe  many  firm  ripe  ifo 
decaj''"  ,  which  had  been  reported  by  respondent  May  13  without 
advising  that  the  inspection  reported  by  it  and-  relied  'upon 
by  the  broker  for  this  statement  in  the  memorandum  of  sale, 
was  mexle  on  April  27,  or  17  days  before  the  memorandum  of 
sale  vras  issued  "and  shipment  made  by  respondent.  Shipment 
was  made  from  the  State  of  V/ashington  to  complaina,nts  at 
Chico.go,  111.,  v/hcre  the  apples  were  accepted  by  compl-ain- 
ants,  v/ho  apparently  v;crc  satisfied  v/ith  those  in  the  door-- 
way,  and  a  draft  vrloich  was  drawn  by  respondent  for  $1285,20, 
the  contract  pnjrchasc  price,  v/as  honored  by  complainants.  On 
going  farther  back  in  the  car  a  considerable  amount  of  damage 
v;as  discovered  and  on  May  22  Federal  inspection  was  obtained 
on  650  boxes  vrhich  showed:     "Stock  mostly  firm  ripe,  a  few  / 
firm,  a  fcv;  ripe.    Decay  occurs  in  most  boxes,  in  some  none, 
varying  by  lot  marks  from  less  than  ifo  in  som.e  lots  to  25f3  in 
others,  average  approximately  11^,    Deca.y  is  Blue  Mold  Rot, 
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in  all  stages,  practically  all  occurring  at  stem  end,"  Respond- 
ent offered  an  allowance  of  20?^  per  box,  or  $151,20,  but  it  was 
refused  "by  complainants,  v/h.o  asked  for  $521,82  to  cover  the 
loss  sustained. 

Respondent  denied  that  tlie  apples  failed  to  meet  contract 
requirements  and  contended  th^t  this  proceeding  was  not  "brought 
within  the  time  provided  in  the  act. 

Rulings  inGlud^d_in  Decision 

1.  Complains,nts  submitted  informal  compla.int  .under  date 
of  October  8,  1937,  which  was  filled  in  the  Sureau  of  Agricul- 
tural Economics  on  October  11,    She  complaint  therefore  wa,s 
filed  'fithin  the  time  allowed  ujider  the  act,  since  regulation 

5  provides  for  the  filing  of  informal ■ complaints  by  telegram 
or  letter  setting  forth  the  essential  details  of  the  trans- 
action or  dispute  involved.    The  practice  is  to  allow  the  fil- 
ing of  such  an  informal  complaint      thin  the  nine  months' 
period  allowed  under  the  act  as  the  time  v/ithin  which'  a  com- 
plaint must  be  made,  and  to  permit  the  filing  of  a  more  de- 
tailed formal  complaint  in  the  nature  of  an  amendment  at  a 
later  date  and,  if  necessary,  after  the  period' of  nine  months 
allovred  by  the  act  has  elapsed. 

2.  Complodnants  furnished  adequate  proof  that  the 
apples  could  not  have  been  up  to  contract  requirements  at  the 
time  of  shipment.    The  certificate  of  federal  inspection  made 
at  Ohica,go  on  May  22  shovred  that  ■25/C'  of  the  ap]ples  in.  some  lots 
were  damaged  by  stem  end  rot.    This  inspection,  vrhich  wds  made 
Xirithin  eight  days  of  the  date  of  sale,  certainly  deserved  more 
consideration  than  the  certificate  submitted  by  respondent, 
which  was  ma,de  17  days  before  shipment.    Under  these  circum- 
stances respondent's  objection  to  complaina.nts'  testimony  con- 
cerning the  condition  and  value  of  the  apples  at  destination 
was  overruled,  • 

3.  In  the  case  of  an  f.o.b.  sale  subject  to  ..wired 
G-overnment  inspection  the  purchaser  is  liable  under  ordinary 
conditions  for  the  contract  purchase  price  of  the  ..produce, 
regardless  of  the  condition  at  destination. ■  ■  However ,  respond- 
ent led  coErplaina.nts  to  believe  tha-t  the  federal  inspection 
reported  by  it  was  made  at  or  about  the  time  of  negotiating 
the  sale  when,  as  a  matter  of  fact,  the  inspection  had  been 
made  approximately  17  days,  before  the  report  v/as  ma,de  to  the  - 
broker  and  relied  upon  by  him-  and  the  complaina.nt s.    Such  a 
report  could  not  be  held  to  bind  complainants  under  the  gen- 
eral rule  requiring  that  they  accept  the  apples  'without  recourse 
but  placed  them  in  the  position  of  necessarily  accepting  the 
apples  at  their  actual  value  if  it  could  be  shovm.    Having  ac- 
cepted goods  vrhich  failed  to  meet  the  specif  locations  in  such  a  , 
contract  as  herj  involved,  compla,inants'  da-ma,ges  were  measured 
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"by  the  difference  "between  the  agreed  value  of  apples  v;hich 
would  meet  contract  rcqjairement s  and  the  market  value  of  the 
apples  actuT'.llv  delivered.     Complainants  so  stated  their 
damages  and  su"bmittcd  documents  from  their  records  showing 
in  detail  the  variolas  sums  received  for  each  of  the  lots  of 
apples  under  consideration  wliich  wore  sold  "by  them.  These 
records  showed  that  the  apples  v/ere  sold  "by  complainants  for  a 
net  of  $1,229.97,  which,  when  .subtracted  from  the  f,o,"b,  cost, 
freight,  aiad  other  charges  totaling  $1,851,79,  left  a  differ- 
ence of  $621,82.    This  amount  i-ncluded  a  lO/s  ha,ndling  charge 
estimated  at  $123  which  it  was  "believed  should  not  "bo  allowed 
under  the  conditions  as  they  existed,  in  this  case.  -Complain- 
ants v/ere  therefore  awarded  $498,82  plus  interest. 

Appeal 

Appeal  to  federal  District  Court  filed  "by  respondent 
Uovem'ber  19,  1938;  trial  Dy  jury,  with  finding  for  respondent, 
and  appeal  dismissed  March  19,  1941, 

S-2141,  January  25,  1939,  Docket  2956:  (Hearing) 

^STM  IRUIT  GSO';.'lRS,_IiTCi,_LOS_J^GSI^Sj.  Clliir._v^ 
J.  JL  BSST^'1^T_C0.^  SHAl'©  R^IDS^ 

Yi_olati^on  o.hargod:    Unjustified  rejection 
of  a  carload  of  peaches, 

Pri.nc_i£a].  poi,nt_s_iny£lved:     In  f  ,o,'b,  sale 
seller  not  lia"ble  for  "bruised  condition 
of  peaches  found  almost  entirely  in  top 
layer  of  the  load  which  inspection 
certificate  shov:ed  had  shifted  a'bout 
12  inches  from  one  "bunkerwall  in  transit. 

Order:     Complainant  awarded  $349,15,  plus 
*  interest . 

Appeal :    Decision  reversed  "by  Federal 
District  Court  May  25,  1939,  on  appeal. 

Outline  of  iFacts 

On  or  about  July  26,  1937,  through  a  broker,  complainant 
sold  to  respondent  a  carload  of  396  "bushels  of  U,  S.  Ho.  1' 
Elberta  poaches  2^  inch  minimum,  mostly  2^  inches  and  larger, 
at  $2  per  bushel,  or  $792  for  the  carload  f.o,b.  ITashvillo,  Ark, 
Shipment  'vras  made  on  or  about  July  23,  and  immediately  follow- 
ing the  sale  to  respondent  it  was  diverted  in  transit  to  G-rand 
Eapids,  Mich,,  where  it  was  tendered  to  md  rejected  by  respond- 
ent, \,rho  contended  that  the  peaches  failed  to  meet  contract  rc- 
q.uirements  .because  of  having  been  badly  bruised  in  packing. 
Complainant  thereafter  diverted  the  car  to  Detroit,  Mich, ,  and 
realized  the  net  sum  of  $145.35  from  resale,"  or  $646,65  less 
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than  the  original  contract ;  price ,  for  v/hich  ano^ant  an  av/ard  was 
casked.    Conplainant  stated  that  later  net  proceeds  of  ^297.50 
were  rGCOiVcd  in  satisfaction  of'  a'  clain  filed  against  the 
carrier,  therehy -reducing  'the  claim,  to  $349.15. 

"Certificate  of  federal  inspection  at  shipping  point 
showed  the  peaches  graded  U.^S*  ITo,  1,  iS^  inch  ninimn,  and 
that  the  load  v/as  in  gdod  order.     Oertificato  covering  inspec- 
tion nade  "by  the  Iln,ilroad  Perish.able  Inspection -Agency  within 
3  or  4  hours  after  arrival  at  G-rand  Rapids  showed  shifting  of 
the  lading  v.dth  "Fron  4  to  12  inches  lengthwise  novenont  in 
ootton  to  top  layer  ■"'A'  to  '3'  ends  at  'A-^^  end  bunker^- '  and-  ■ 
stated:     "Fruit  firn  and  green  in  color  with  practically  all 
fruit  stens;  attached,.  41'a  Firm  Pdpe,'  21^  Fall' Ripe  and  IG'fh".  ' 
overripe  and  soft  -  Decay  ranges  from  sound  to  4^  averaging'- 
less  than  ifo  Brovm  Rot  practically  all  in  early  stages^  Ahnor- 
nal  bruising  practically  rail  of  v/hich  is  cojifihed  to  ripe  and 
overripe  fruit  and  regularly  interspersed  through  tubs  ranges 
fron  13^  to  32^  averaging  22^3  soft,  sruaken  discolored  bruises 
l/2  to  1  and  l/2  inches,  nearl?/-  all  3/4  to  1  inch  in  diancter. 
0?his  bruising  is  irrespective'  of  bruising  found  in  disarranged 
or  squeezed  tubs  wliich  will  be  deternined  at  tine  of  unloading 
if  unloaded  at  this,  narket        This  inspection  certificate 
failed  to  shovr  the  extent  to  which  each  layer  of  baskets  was 
examined  and  did  not  state  vrhether  sone  of  the  layers  contained 
nore  bruised  and  danaged  peaches  tlian  otlioro.    Federal  inspec- 
tion nade.  at  G-rand  Rapids,  Michigan,  on  July  31,  showed  that 
the  top -layer  of  the  load,  vrhere  the  danaged  condition,  v/as  gen- 
erally found,  was  "shifted  about  twelve  inches  fron  one  bunker- 
wall,"     This  certificate  also- stated  that  the  poaches  in  the 
'top  layer  v;oro  gcnei'all;,'"  firn,  a  few  ripe  and  contained  an 
abhornal  r-xiouiit  of  -  briiising  scattered  tliroughout  the  bn-skets; 
that  the  peaches  in  the  niddlo  and  botton  1-aycrs  wore  gener- 
ally firn  and  showed  "practically  no.  abnornn,l  bruising." 

Rul.ing_inc]a--ided  ■  i.n_D_eci.sion  •  - 


Respondent s  rejection  of  the  shipnent  was  without 
reasonable  cause.    Certificate  of  Federal  inspection' disclosed 
that  the  peaches  met  contract  req_uirements  at  the  time  and 
place  of  shipnent.     Since  the  abnormal -bruised  condition  was 
found'  almost  entirely  in  the  top  layer  vdiich  had  been  shifted 
"about  twelve- inches- fron  one  bunkervra.ll" ,  ' it  was  believed  tp 
have  occurred- in  transit  and  resulted  from  abnormal  transporta- 
tion conditions.    Since  the  damage  .resulted  f rom '-ab normal 
transportation  conditions  not  caused  by  the  'seller-V- the  risk 
was  one  assumed       the  buyer ,  "and  the  ^ question  of suitable  shipping 
condition"  Tinder  the  circumstances  may  not  properly  receive 
consideration.  '  Complainant -was  -theref -or awarded '$349 .-15 ,  '"■ 
plus  interest. 
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Appeal 

Appeal  vras  filed  b7  respondent  to  the  Federal  District 
Court  which,  on  May  25,  1939,  reversed  the  Secretary's  deci- 
sion and  held  that  the  peaches  failed  to  meet  contract  require- 
ments at  the  date  and  place  of  shipment  since,  according  to 
the  G-overnment  inspector,  vrhose  views  are  entitled  to  control- 
ling vj-eight,  the  excessive  hruises  wore  ^packing^  hroises  and 
not  "transportation"  "bruises. 

S-2176-B,.  May  22,  1940,  Docket  3162:     (3.  P.) 

lOUIS  DSL  SSS20,_PR0VIDEirCl,Jl^  i._v^  PI  lO'i  K3LI1I_C0. , 
JAGZS0mLLEj_  1EXA.S , 

7i_olati_on  £har£ed:    Failure  to  deliver 

a  carload  of. tomatoes  in  accordance 

v.dth  contract. 
Pri_n^i£a,l  J2ol.iii  involved:  Replacement 

purchase,  if  made,  must  "be  made  vdthin 

reas.ona"ble  time  after  rejection. 
Order:     Complodnt  dismissed. 

■  Out li_ne_  of  Facts 

On  or  a"bout  June  16,  1938,  through  a  "broker,  respondents 
sold  to  complainant  one  ca.rload  (650  liigs)  of  U.  S.  ITo.  1 
tomatoes  at  $1,35,  or  $377,50  delivered.    Shipm.ont  was  made- 
from  lexas  to  Providence,  H.  I.    The  record  showed  that  the  - 
car  \ms  placed  on  team  track  where  the  tomatoes  "became  avail- 
a"ble  for  inspection  during  the  early  morning  of  .June  23  and 
on  that  date  respondents  v/ere  notified  of  the  rejection  "by 
complainant,  for  the  alleged  reason  that  the  tomatoes  did  not 
grade  U.  S.  ITo.  1.     Complainant  purchased  a  replacement  of 
650  lugs  at  $1,65  per  lug  f.o.b.  Providence  and  paid  $195  in 
excess  of  what  he  would  have  paid  for  respondents'  shipment 
had  it  conformed  to  warranty,  vrhich  amount  he  sought  to 
recover. 

Respondents'  answer  vras  in  effect  a  general  denial  of 
lia"bility.    An  order  was  entered,  dated  March  13,  1939,  hold- 
ing that  the  tomatoes  failed  to  grade  "U".  S.  Ho,  1  a,nd  av;arding. 
complainant  damages  in  the  araoiont  of  $195,    This  decision  was 
■published  April  7,  1939  (page  1699).    Thereafter  respondents 
petitioned  for  a  reconsideration  of  the  decision.    Since  it 
appeared  fro'm  the  report,  of  investigation  made  "by  the  Bureau  . 
that  the  replacement  carload  v/as  purchased  "by  complainant  on 
June  30  instead  of  June  25,  1938,  the  petition  was  granted. 
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•   ,   HuliiX;^  includ'ed  i_rxJD^ci_si.on 

I'lThen- a  seller,  as  .in  this  case,  fails  to  deliver  produce 
that  conforms  .  to  warranty,  the  "buyer  may  refuse  to  accept  the 
inferior  produce  a.nd  go  upon  the  .market  and  buy  other  produce 
of  the  Mnd  that  should  have  heen  delivered,  and  may  recover 
the  difference  "between  the  contract,  price  and  the  amount  paid 
for  the'  replacement  lot,  "but  v/here  the  "biiyer  elects  to  make  a- 
replacement  purchase  such  replacement  must  "be  made  within  a 
reasona"ble  time  after  the' seller "breach.    In  the  instant 
case,  it  appears  that  the  replacement  purchase  was  not  made 
until  June  30,  1938,  api^roximately  seven  days  following  notice 
"by  the  compla.inant  .of  the  rejection.     It  is  concluded  that, 
under  the  facts  and  circumstances  of  this  case,,  it.,  cannot  "be 
said  that  the  replacement  purchase  was  made  "by  the  complainant' 
within  a.  reasonable  time  follov/ing  notice  of  the  re j'ection. 
It  follows  "that  an  order  must  "be  entered  dismissing  the 
complaint, 

S-2203,  May  1,  1939,  Docket.  2889:  (Hearing.) 

H._A.  SPII^^,JfASIIIliG£Ci,_D_i.  C,_v^  LOUIS  SPIC^CE  &' 00^, 
PHmiEIPHiAj.  PA^ 

.  Vialati_on  c,har£ed:  iPa-ilure  to  keep  proper 
records  pertaining  to  joint  account 
shipments  of  produce,  or  to .present  them 
to  Departmental  investigator-  on  request,  ' 
PrlncipaJ  point_s_invo_lv'Gd:.    failure  to 
.    keep  records  in  accordance  .with  Sec,  9 

of  the  act  is  flagrant  violation. 
Order,?    Responoient '  s  license  suspended 
for  90.  da3^s,  effective  upon,  further 
violation  of  act  or  regulations  vrithin 
three . years.  •     ■  ■ 

Outline  of  iFacts 

Disciplinary  complaint  was  filed  by  K,  A,  Spilman,  an 
employee  of  the 'U.-  S',"  Department  of  Agriculture,  ..•based  on  the 
f ollovdng:  ■■-  . 

Daring  May,  1937,  Kalor  Produce  Co.  shipped  from  various 
points  in  Florida  and  G-eorgia  14  truckload  and':Garload  lots  of 
beans,  cucumbers,  peppers,  tomatoes,  eggplant' -and  squash  to 
respondents,  at  Philadelphiai- Pa, ,  o.ll  of  v,rhich,  v/ith  the  excep- 
tion of  one  truckloa,d  v/hich  v/as  sold  for  the  shipper  on  commis- 
sion, were  sold'  1)7/  them  for  the  joint  a-ccpunt  of  the  parties. 
Respondents  issued  accounts  sales  covering  the-  shipments,  v;hich 
showed  a  balance  of  $1,482,41  due  the  shipper.    In  June,  1937, 
the,  shipper  made  complaint  to  the  Department  questioning  the  accu- 
racy of  the  accountings  relating  to  the  several  trucld.oad  ship- 
ments. 
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Personal  investigd,tion  of  respondent's  records  concern- 
ing these  transactions  was  . made  "by  a  representative  of  the 
Department,  and  testimony  for  iDoth.  complainant  and  respondents 
was  offered  at  the  hearing  held  at  Philadelphia,  Pa,,  on 
July  27 5  1937,    The  evidence  showed  that  the  accounts,  "books, 
records  and  memoranda  of  the  respondents,  relating  to  the 
several  trojisactions  described  in  the  complaint,  were  insuffi- 
cient (l)  to  preserve  suitahlo  identification  of  the  sales 
from  separate  lots  of  produce  received  "by  respondents  in  their 
operations  as  licensees;  (2)  that  they  failed  to  issue  ccnseca— 
tively  numherod  salos  tickets  at  the  time  of  sale  covering 
sales. from  trucklots,  or  to  segregate  and  file  sales  tickets 
issued  "by  them  either  "by  dates  of  sale  or  in  the  order  of 
serial    nura.'bers,  and  failed  to  maintain  or  present  to  the 
investigator  on  request  suita"ble  records  which  v/ould  ena"ble  ', 
him  to  verify  payments  received  "both  on  cash  and  charge 
sales;   (3)  that  their  accounts  and  records  v/ere  insufficient 
to  "fully  and  correctly  disclose  o.ll  transactions  involved  in" 
their  "business;   (4)  tha-t  they-  v/cre  notified  concerning  the 
insufficiency  of  their  accounts,  books  and  records,  ar.d 
fcailed  to  correct  such  deficiencies,  ■ 

Ruling  included  i.ii_I'£ci.sion 

Respondents'  f failure  to  correct  the  deficiencies  in 
their  records  and  observe  the  requirements  of  section  9  of 
the  act  v/as  and  is  a  flagrant  violation  of  its  provisions, 
license' Ho.  5439,  issued  to  Louis  Spoctor  and.  Sam  Kovolski, 
doing  business  as  Louis  Spector  &  Co.,  was  therefore  sus- 
pended for  90  days,  effective  upon  further  viola,tion  of  the 
act  or  regulations  within  a  period  of  three-  years. 

S-2218,  June  2,  1939,  Docket  3190:  ,  (S.  P.) 
IPS  CO  POODS  CO^,_CEICAGO_^  IIL._v^  PAUL_3IS5SI , 

Vio_lati_on  ^har^ed:    "Unjustified  rejection 
of  a  carload  of  apples. 

Pri,n^i;£al_  pioi,nt_s_invo.lved:    Buyer' s  com- 
plaint as  to  size  of  apples  indicated 
intention  not  to  accept;  incorrect  wiring 
of  size    shovm  by  inspection  certificate 
made  contract  voidable;  apples  mostly 
2-1/8"  to  2-3/^'^  not  good  delivery  as 
mostly  2-1/4"  to  2-3/8";  under  sale 
"subject  approval  wired  G-overnment 
.  inspection,"  seller  rec[uired  to  wire 
facts  correctly. 

Order:  .Dismissed  complaint.. 
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Outli.ne.  of  Pacts 

On  April  5,  ..1932,  aomDlaln&nt j  througia  its  agent  in 
Indian^olis,  received  respondent's  fpr  a  carload  of 

'Tinesap  apples,  consisting  of  756  boxes,  to  "be  »ivipped  from 
the  State  of  Washington  and  to  range  in  size  from  234  to  Qea 
apples  per  "box.    Complainant  vdred  its  agent  on  April  7  that 
the  car  had  "been  shipped.  1 9  respondent  8,nd  that  Sovernment 
inspection  shovred  "size  generally:  2 — 2~l/2  mostly  2-1/4— 
2-3/8",  and  its  agent  informed  complainant  at  Qhicagb  that 
"Bisesi  says  inspection  OaK."    Oomplainant  issued  a  so-called 
confirmation  of  sale  do.ted  Chicago,  April  7,  describing  the 
apples  as  "756  boxes  'School  Boy'  Winesaps — Jumbo  Pack  30 
cents  per  box  f.o.b.  ship,  point,  Combination  Extra  lancy  and 
Fancy",    It  was  further  specified  as  a  '^special  -agreement" 
that  the  sale  was  "f.o.b,  -shipping  point  acceptance  on  wire 
G-overnment  inspection,"    The  car  arrived  at  Indianapolis  on 
April  15,  on  vrhich  date  respondent  made  partial  inspection 
and.  informed  complainant's  agent  as  to  his  .impression  that 
the  apples  "were,  very  poor,"  and  the  following  day,,  after 
further  inspection  and  o.fter  receiving  a  copy  of  a  Federal 
inspector's  certificate  of  inspection  shovring  an  .average  of 
263  apples' per  box,  that  the  size  did  not  conform  to  complain- 
ant's size  specifications.    Complainant  made-  resale  to  another 
purchaser  and  asked  for  an  award  in  the  amount  of .the  invoice 
price,  plus  a  deficit  that  resulted  from  resale  claiming  the 
rejection  we.s  unjustified  as  the  purchase  was'^.o.b,  shipping 
point'  acceptance"  on  wired  "3-overnmont  inspection"  because, 
v/hen' respondent  "received  wire  covering  G-overnment  inspection" 
he  "indicated  satisfaction"  and  the  contract  thereby  "became 
binding  upon  him,"  or,  in  other  words,  that  the  -  contract  was 
based  on  terms  equivalent  to  "subject  approvtvl  i wired  G-overn- 
ment inspection,"    It  was  also  claimed  that  the  rejection  was 
not • made  within  24  hours  after  receipt  of  notice  of  arrival, 

■■.Respondent  stated  that  he  "positively  refused"  to -ac- 
cept the  shipment  "on  April  15"  and  advised  complcainant '  s 
agent  "^that  this'  car  was  not  as  quoted  and  was  not  acceptable/ 

After  Poderal-State  ,of  Washington  inspection,  at  Tieton 
on  April  7,' the  inspector  certified  the  size  of  the  apples  was 
"generally  2  to  2-|-  inches  in  diameter,  mostly  2-1/8  to  2-3/8 
inches"  and    that  they  graded  Washington  Combination  Extra 
Eancy  and  Eancy, 
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Rulings  i,nc.luded_in  Decision 

■    1.    Federal  inspection  at  Indianapolis  v;as  made  at  ' 
10:50  aoHi,  April  IS,   'Wliile  the  evidence  as  to -notice  of  re- 
jection was  in  dispute,  the  record  did  show  that  respondent's 
complaint  as  to  the  size  of  the  apples  indicated  an  intention 
not  to  accept  them.    His  failure  to  unload  and  take  possession 
of  the  shipm.ent ,  i-rhich  was  known  to  complainant,  amounted  to 
a  continued  indication  not  to  accept  the  load  as  a  compliance 
v/ith  contract  specifications, 

2,    The  aiToles  furnished  by  complainant  did  not  conform 
t'o  .complainant's  warranty  and  the  respondent  did  not  reject 
the  shipment  "without  reasonable  cause."    The  term-" sub ject 
approval  wired  Government  inspection^'  iS'  deemed  to  moan  that 
the  seller  is  required  to  obtain  Federal  or  Federal-State 
certification,  or  such  private  inspection  as  has  been  mutually 
agreed  upon,  and  to  correctly  comiranicate  by  vdrc  or  other 
agreed  means  the  statements  on  the  certificate  as  to  quality, 
condition  a,nd  grade,  and  other  cssentin,l  inf oi-mation,  where- 
upon the  purchaser,  upon  approval  thereof,  v;ill  be  deemed  to 
have  accepted  the  commodity  vrithout  recourse  as  to  quality 
and  condition.    She  apples  in  quest-ion  were  certified  at  load- 
ing point  as  "mostly  2-1/8  to  2-3/8",  vrhereas  the  complainant, 
in  tro.nsnitting  the  results  of  the  inspection  for  approvp„l  of 
the  respondent,  represented  the  size  as  "mostlj?-  2-1/4  to  2-3/8 
inches".    The  size  of  the  apples  and  the  numerical , count  per 
box  apparently  v.^ere  material  facts  upon  which  the  respondent 
relied.     Since  complainant  did  not  correctly  communicate  the 
results  of  the  inspection  to  respondent,  it  followed  that  the 
basic. facts,  upon  vrhich  the  clpamcd  "f,o,b,  subject  approvn,l 
v/ired  G-overnment  inspection''  provision  of  the  contract  i-csted, 
were  either  negligently  or  misto,kenly  furnished  by  complain- 
ant.   As  a  consequence,  the  contract  became  voidable  by  the 
respondent  upon  his  discovery  of  the  true  facts.    This  dis- 
covery of  the  true  facts  was  made  through  Federal  inspection 
of  the  apples  at  Indianapolis  the  day  f  ollovrihg'  arrival,  of 
.the  ..shipment.    The  complaint  was  therefore  dismissed. 
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S-2230,  JuiiG-  ie,  1939.,  Docket  3092:  (Heoj-ing) 

PIOII^  V?3GEMI^ ■EKCEp-ffS^  ING.^  LOS  M^IES,_GALII_^  v. 
PA^TIIG:'.&  H0USlpg,_Ril/SRZE14Di  L'I.JLl  I* 

Vi_oln,ti.on  ^h.ar_gGd:    IPail-arG  truly  and 
■-    correctly  to  account  in  connection 
with  a  joint  account  agreoncnt  involv- 
ing 14  carloads  of  cauliflov/or  and 
broccoli. 

Prin^ijoal  £oi.nt.s_invo.lved:  Unjustified 
rejection  and  loss  occasioned  theroty 
oust  "be  proved;  claim  for  damages  to 
cover  loss ' sustained  in  handling  pro- 
dues  on  joint  account  must  Id.q  supported 
"by  proof  of  loss. 

Order:     Complaint  dismissed;  counter-  ■ 
complaint  dismissed. 

Outline  of  Facts  '     '  " 

The  facts' as  established,  "by  v/ires  ci_uoted  In  the  deci- 
sion in  this  case  were  as  follovrs: 

On  or  about  December  9,  1937,'  Mr.  Irving  B,  Hudson,  as 
manager  of  respondent's  office  at  Chicago,  111,,  entered  into 
a-n  .a,gr,eement  with  complrdnant  on  behalf"  of  respondent  to 
handle  shipments  of  coulif lower  and  broccoli  on  joint  account, 
complainant  to  wire' Hudson  the  location  s.nd  car  numbers  of 
shipments  in  transit  and  Hudson  to  divert  them  to  designated 
destinations  generally  after  stopping  them  at  Chicago  for 
inspection.    Eight  co;rloada  .of  ca,ulif lower  v/hich  had  been 
shipped  fr.om  loading  poihts' in  California  wcxe  thereafter  di- 
vertecl  in  transit  to  points  designated  by  Hudson,  and  com- 
plainant aclmoxirledged  receijot  of  payment  for  six  of  the  ship- 
ments v;hich  were  accepted,-.     Objection  v/as  raised  by  Hudson  to 
tv/o  of  the  shipments,  vrhich  by  agreement  between  the  parties 
v;erc  thereafter  handled  by  Hudson  for  the  account  of  complain- 
ant at  a  claimed  loss  of  $114.76  to  respondent.  Respondent 
also  claimed  a  loss  of  $837,29.  on  the  6  shipments  for  which 
drafts  vrere  honored,  but  no  proof  was  offered  in  support  of 
the  claimed  losses.    The  -remaining  six  carloads  of  cauli- 
flower and  broccoli  were  shipped  by    complainojat  from  Calif- 
ornia to 'points  designated  by  Hudson,  but  respondent  there- 
after refused  to  handle  them  unless  ^a,llowed  to  deduct  half  of 
the  deficit  cla,imed,  but  not  proved  herein  to  ho-vc  been  sus- 
tained, .oh  the  six  shipments  for  which • complainant ' s  drafts 
were  paid.    Complainant  refused  to  agree  to  this  and  there- 
after resold  the  six  carloo.ds  of  cauliflov/er  and  broccoli  at 
a  claimed  loss  of  $721,99,  concerning  which  claimed  loss  no 
proof  x^ras  submitted, 


-  605  - 


Eulings  i.n^lucLccl_in  Decision 

lo     Since  conpl^lnant  failed  to  subnit  proof  in  G"J.ppoi-t 

of  .the  loss ,  clair.ad  to  lio.ro  'bcGn  sustained  as  the  result  of  respond 
ent;s.  rejectipn  of.         ,         ,     .       r.  . -,       ^  ^ 
certain  of    the  shipments  and  also  failed  to  prove  that  rejec- 
tion was  v/ithout  reasonable  cause,  the  conplainfe  was  disr/'issed. 

2,     Since  respondent  fr.iled  to  prove  that  he  sustained 
a  loss  in  handling  certain  of  the  shipments  under  the  joint 
account  agreenent,  the  coiuiter complaint  filed  by  respondent 
v/as  dismissed. 

S-2234,  June  22,  1939,  Docket  3147:     (S.  P.) 

EDWiffiDS-PRITCHlSMILLIS^  IHO-jl  MPIi-^j.  ZL4-_ 
Bm  1._SCH1a|C3Z  &  S0H,_DE'2R0rTj.  niCH^ 

Vi£lati_on  charged:    Unjustified  rejec- 
tion of  a  carload  of  grapefruit. 

Prin£i;£al  £Oi.nt.s_invo.lved:  Complaint 
by  buyer  to  broker  was  same  as 
complaint  to  seller  since  broker  was 
his  agent;  since  car  was  out  of 
direct  line  of  haul  when  quotations 
resulted  in  sale  car  was  not  a 
•  ■  "roller";  shipper  not  liable  for 

servicing  in  transit  v/here  buyer  gave 
no  specific  icing  instructions. 

Order:     Complain1>  dismissed. 

Out li_n^  of  Tacts  ,  • 

On  May  13,  1938,  through  a  broker,  complainant  sold  to 
respondents  a  rolling  carload  of  U.  S.  Combination  Marsh  Seed- 
less grapefruit  of  certain  specified  sizes  at  $829.20  for  the 
load  f.o.b.  Lakeland,  Pla. ,  wloich  had  been  shipped  from  Lake- 
land on  Ma.y  12  n.nd'on  the  13th  was  diverted  by  complainant  to 
Detroit,  Mich,,  where  it  arrived  at  2:50  A.M.  May  17,.  At 
about  9:00  A,ii.  respondents  were  given  v/ritten  notice  of  ar- 
rival and  at  noon  that  day  the  broker  vdred  complainant ' of 
respondents'  complaint  concerning  the  shipment.  Respondents 
rejected  the  car  because  of  decayed  condition  of  the  fruit 
and  because  it  was  claimed  to  have  arrived  late  due  to  m.is- 
routing.    The  shipr.ent  was  resold  at  auction- in  Chicago,  111., 
on  or  cabout  May  23  for  the  net  sum  of  $4-01.24,  or  at  a  Ibss 
to  complainant  of  $427.96,  for  which  an  award  was  asked. 

Jedoral    inspection  at  Detroit,  Mich.,  on  llay  19, 
showed  that  the  stock  failed  to  grade  U.  S.  Combination  only 
on  account  of  decay  "ranging  generally  from  2  to  Ofo,  avcr<age 
4^,  decay  is  Blue  Mold  Rot  in  early  to  well  advanced  stages." 
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Stjlings  i.nclU:C.ed_in  Decision 

1.  Eespondents'  rejection  was  within  the  recL'uired  tine. 
The  broker,  in  the  capacity  of  agent  for  "both  parties,  received 
a  conplaint  from  respondents  on  the  date  the  shipment  arriTed 
at  destination,  alleging  late  arrival  and  ,p-lso  decaj'"  in  the 
grapefruit.    Respondents  requested  federal  inspection  at 
Detroit  at  the  suggestion  of  the  "broker,  and  the  "broker  also 
vras  aware  of  the  fact  that  Federal  inspection  could  not  "be  made 
on  May  17  or  Key  18,  and  sanctioned  inspection  at  the  late 
date  of  May  19,  1938,    Since  the  "broker  was  al.so  the  conplain- 
ant's  a.gent,  the  respondents'  action  on  the  da.tc  of  arriva,l, 

in  complaining  to  the  ."broker, .  v/as  the  sane  as  registering  conr- 
plaint  to  the  conpln,inant.    Under  those  circuiastrjiccs  the 
respondents  registerod  ©"bjectlon  to  the  shipment  with  the  "bro- 
ker, represontn-tivc  " of  "both  parties,  and  such  objection  was 
made  promptly,    Eogn,rdless  of  the  apparent  fact  that  PcderrJ. 
inspection  was  not  definitely  reciiiested  by  respondents  until 
about  11:00  a.n.'May  18,  or  more  than  24  hours  after  receipt 
of  notice  of  arrival,  acceptance  was  refused  promptly  on 
May  17,  and  the  subsequent  actions  of  respondents  wore-  sanc- 
tioned by  the  broker  in  the  capacity  of  agent  for  both  parties 
to  tMs  proceeding.  - 

2.  The  record  showed  the  car  was  serviced  with  initial 
ice  at  shipping  point  and  shipment  made  vjider  standard  ventila- 
tion.   The  contract  did  not  specify  that  after  the  car  was 
serviced  with  initial  ice  it  was  necessary  to  keep  the  hatch 
covers  closed  and  plugs-' in  .to  destination.    Since  respondents 
were  silent  in  regard -_to_  specific  icing  instructions,  their 
contention  that  complainant  failed  to  comply  with  contract  in 
thiis  respect  could  receive  no  consideration, 

3.  The  record  disclosed  that  respondents  examined  the 
shipment  upon  arrival  and  made  a  verbal  report  to  the  broker, 
after  which  the  latter  vdred  complainant  that  the  grapefruit 
shox^red  2^  decay.    In  accordance  vrith  a-pproved  trade  practices, 
citrus  fruits  nay  show  3'^  decay  at  destirxation  and  still  conr- 
stitute  good  delivery.    The  decay  reported  "by  the  broker  on 
the  date  of  arrival  was  i-dthin  this  tolerance,    Federal  inspec-r 
tion  V7as  not  made  until  May  IS.,  or  two  days  after  the  shipment  ■ 
arrived  at  Detroit,  and  at  that  time  decay  averaged  4^,  Eow- 
ever,  since  the  grapefruit  showed  only  2fo  decay  upon  arrival 

at  destination,  and  since  no  evidence  was  furnished  to  over- 
come -authoritative  inspection  at  shipping  point  evidencing 
compliance  v/ith  contract  ■  specif ico.tions  as  to.  grade,  th<3 
shipment  net  contract  specifications  as  to  quality  and  condi- 
tion at  the  tine  physical  delivery  v/as  tendered  to  respondents 
at  Detroit. 
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4.    The  record  showed  the  shipneno  was  under  hilling 
at' ■  Lakela.nd  "by  the  Atlantic  Coast  Line  Railroad  Co,  on  liny  12, 
consigned  to  the  complainant  at  Ii^aycr o s s ,  G-a„     On  May  13,  at 
2;23  p»n, ,  the  conple.inant  ordered  the  shipment  diverted  to 
itself  0.t  Savanah,  Ga.    At  9:50  p.m.  on  the  same  date  and 
while  the  shipment  was  under  further  diversion  to  complainant 
at  Eichnond,  Ya,,  complc?anant  ordered  diversion  to  itself, 
advise  respondents,  at  Detroit,  and  the  routing,  as  shovni  on 
the  final  diversion  order  v;as:    ACL,  S&A,  G-aRH,'  L&IT,  3ig  4, 
PM,    At  the  timo  the  sale  was  definitely  rir-dc  to  respondents, 
the  shipment  was  moving  from  Savannah,  G-a. ,  to  Hiciinond,  Va, , 
under  the  complainant's  diversion  order  to  the  carrier.  Diver- 
sion ,  therefore,  'could  not  he  accom.plishcd  to  Detroit  u:itil 
after  the  shixDmont  reached  Richmond,    The  siiipment  was  a 
"roller",  within  the  meaning  of  the  definition,  while  in  tro.n- 
sit  from  shipping  point  to  ICaycross,  Ga, ,  and  possihly  to 
Savar^nah,  G-a,  ^  but  at  the  time  the  parties  reached  an  agrco- 
mcbnt  on  the  quotations,  the  sl"j.pm.ent  had  left  Savannah,  Ga, , 
midcr  the  complainant's  divcrrion  order,  and  vjo.s  en  route  to 
Hiclimond,  Va,    Under  these  circumstances,  the  shipment  v;as 
not  a  "roller",  moving  over  a  rou.te  in  line  of  haul  between 
shipping  point  and  Detroit,  Mich.,  at  the  time  the  quotations 
resulted  in  an  actual  sale  to  respondents,     Coriplainant  there- 
fore did  not  tender  a  roller  and  as  a  result  breached  the 
contract.    The  complaint  \ms  therefore  dismissed. 


S-2235,  June  28,  1939,  Docket  3053:     (S.  P.) 

PIAGLI^  C0TlJrJ_GR0]iEES_ASS0CIATI01'^  BUinplL^  ILA„_  v. 
E._T^  E^AIIZFAi-I_AjD_CimTIS  TEAl^HAI^:^  _ASHEVILL11^  II. C. 

Violation  £har£ed:    Failure  truly  and 
correctly  to  account  for  shipment  of 
cabbage, 

Pri_n^i;2f3-i  Poi^-Jk  involved;  Inability  to 
locate  respondent  results  in  dismissal 
of  complaint, 

Oi"der:     Coi.Tplaint  dismissed  without 
prejudice. 

Outline  of  Pacts 

Complaint  v/as  filed  under  the  Perishable  Agricultural 
Corjiodities  Act  alleging  tha,t  respondents,  partners,  trading 
and  doing  business  at    Ashevillc,  had  failed  truly  and  correct- 
ly to  account  to  the  complainant  for  the  agreed  purchase  price 
of  interstate  shipments  of  cabbage. 
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Rulin^_inc]jidGd  in_D_eci.si.on 

The  rccorcL  showed  that  Ourtis  Uranthan  was  not  engaged  • 
in  the  produce  'business  as  a  partner  of  E,  ;!!.  Uranthan,  but 
was-  only  enployod  hy  hin.    Repeated  efforts  to  serve  a  copy 
of  the  conpln,int  on  E.  T.  Tranthan,  shown  to  iDe'the  responsible 
party,  vrorc  unsuccessful.    I^ho  conplaint  was ;  therefore  dis- 
nissed  without  prejudice, 

S-2236,  July  10,  1939;  Docket  3054:  (Hearing) 
JAKES  T-OZZl -&  CO^,_STOCKTOi|,__CAIII\  ^_^01S1, 

Vi_olati.on  charged:    Unjustified  rejec- 
tion of  four  carloads  of  grapes.  ' 

Pri.n.ci£ai  £oi.nt.s_invo.lved:'  Contract 
is  divisible  vmon  it  covers  several 
cars  to  bo  pa,id  for  by  separate  drafts; 
party  not  bound  by 'unaiithorizod  act  of 
agent;'  proof '  of  valid  and' binding 
contract  requirodo 

Order.:     Conplaint  disnissed, 

Oat.li.n.e  o.f_Pact.s  ■  - 

Conplainant  alleged  that  during  the  grape  season  of 
1937,  he  sold  34  carloads  of  grapes  to  resT^ondent '  s  California 
buyer,  Mr.  Bonfiglio,  n,ll.  of  vihich  v/ero  accepted  and  paid' for 
by-   respondent,  but  that  respondent  rejected  four  of  five. car- 
load's of  Muscat  grapes  allegedly  purchased  fron  coriplfiinant  on 
Oct,  19,  1937,    The  five  cars  were  tendered  to  respondent  who, 
"on  or  about  Hov,  2,  accepted  o.nd'  paid  for  one  of  then,  but  re- 
fused to  accept  the  other  four,    Shey  were  thereafter  sold  by 
coirplainant  for  a  sun  which  was  $1195,06  loss  than  that  for 
which- they  were-  clained  to  Iiave  been  sold  to  respondent,  Con- 
plainant asked  for  an  award  of  ■$1195',06, 

Respondent  contended  tlmt  while  Bonfiglio  was  in  partner- 
ship with  respondent  during  the  1937  California  grape  season, 
conplainant  knew  that  Bonfiglio  had  United  atithority  to  nako 
purchases  and  that  "Every  act  of  the  s.aid  Bonfiglio  was  subject 
to  the  final  approval  of  the  respondent,"    He  adjiitted  accept- 
ing and  paying  for  one  carload,  but  contended  that  it  was  not 
known  at  the  tine  of  such  acceptance  that  this  v;as  one  of  the 
five  cars  shipped  by  conplainojat  as  stated  in  the  wires  quoted 
below, 

Ho  proof  was  offered  in  support  of  the  contontions  of 
either  of  the  parties  regarding  prior  transactions,  pjid  the 
following  tv/o  telegrans,  sent  on  or  about  Oct.  19,  1937,  con- 
tained the  only  evidence  subnitted  by  conplainant  in  support 
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of  his  claim  that  the  five  carloads  v/ere  purchased  hy  respondent: 
JAMSS  :rOZZ.I,  STOUXTOI,  GAIIFORITIA.    ESCEIirsD  YOim  V.'IiS 

CAmTOs  Acc'-po:  TsircAP.s  ea^/e  sitough  roR  i^t  v.'eee:  will 

2AXS  irrZ  I-rJ3CATS  ZRCPi  IG3DLSY  LATER  SEIPMM  AT  34 
DOLLARS  SAI-IE  IA.ST  TZE  OARS  IfOULD  LIEE  TO  PAY  MORE  BUT 
lyLARKBT  LOlfER  AED  DOIIT  LOOK  TOO  GOOD    PLEASE  IJOTIPY 
BOHEIGLIO  OP  THIS  liIRE  .mSI'^ER  POSTiiL  TELSGR/iPH.  A  ALOISI 

A  ilLOISI,  188  BR0.1DWAY,  CHELSEA,  i-IilSS.    iilTS'iCSRIlTG  RSEDLBY 
rJSCATS  V/OP^LH  TEI^  DOLLARS  MORE  THAI!  ARI-iOHA  TJJLK  VflTH 
EGMIGLIO  TJJGLI  L/iST  PIVE  C.\RS  I  SHIPPED  IROM  RSEDLEY  AT' 
35  DOLL-'iSS  POB  (car  ntmihers  and  dates  shipped)  MILIHG 

iF/oiCE.  j:ms  Tozzi 

Ruling_ included  in_DBC_ision 

The  record  contained  no  proof  that  the  parties  entered  into 
a  valid  and  binding  contract  for  the  purchase  and  sale  of  these 
shipments.    As  sho^;-n  hy  ahove-quoted  telegrams,  respondent  offer- 
ed to  purchase  five  carloads  of  grapes  at  $34  per  ton.  Complain- 
ant would  not  accept  this  offer  hut  replied,  stating  that  he  was 
shipping  the  five  carloads  of  grapes  at  $35  per  ton  which  he 
indicated  was  in  e.ccordance  v;ith  some  agreement  entered  into  xd-th 
Bonfiglio.    K"o  proof  vrhatever  was  submitted  to  show  that  Bonfiglio 
had  any  authority  to  enter  into  such  an  agreement  and  respondent 
emphatically  denied  tha^t  any  purchases  were  ma,de  from  complain- 
ant, through  Bonfiglio,  idthout  suhsoquont  confirmation  by  respon- 
dent «    Regardless  of  v/hy  the  one  shipment  \-ras  accepted  by  respon— 
ent,  such  acceptance  had  no  bearing  on  the  alleged  contract.  It 
has  been  repeatedly  held,  in  decisions  under  the  Perishable  Agri-r 
cultural  Conr^.oditios  Act,  that  a  contract  for  the  purcliaso  and 
sale  of  several  carloads  of  produce  which  are  to  be  paid  for  by 
separate  drafts  is  divisible.    This  position  is  sustained  by 
decisions  rendered  by  courts  in  various  Jiirisdictions.    In  this 
connection,  particular  attention  is  called  to  Czacnikou-Rionda 
V.  ¥est  Market  Grocery  Co.,  21  P.  (2d)  309,  and  Portfolio  v. 
Rubin,  233  lu  Y.  439,  135  'E,  E.  843.    The  complaint  v/as 
therefore  dismissed. 
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S-2240,  July  12,  1939 j,;  Docko.t  3011;     (S..  P.)..        .  .  - 

PHILLIPS_PR0nu-CE_C0.j_/TUlS4,_0iaA._v^  pSTHRIT  PRUIl 
GROIVSRS ,  _irrC^,  _LOS_i'!liGSLlS^ 

Violation  di^ir^eds Pa^         to  clGlivor 

oranges  wliicli  coi&f orned  to  specifications. 
>  Prin^i;£al  EOiA£s_inv^lvod:    -Pailuro  to  rc~ 
joct  xi^itliin  24  hours  prevents  considera- 
tion of  buyer's  claim  for  donagos  "because 
of  condition  of  produce, 
Or_der:    Complaint  dismissed. 

Out.li.nG.  of  Pacts 

On  or  about  Dec,  30,  1936,  3.  L,  Phillips,  then  trading  as 
E,  L,  Phillips  Company,.-,  and  the  respondent,  through  a  broker, 
entered  into      contract , 'v/hich  v;a,s  subsequently  tro.nsf erred  to  com- 
P'lainant,  for  the  purchase  and  sale  of  a  carload  of  ITavel  oranges 
at  delivered  price*    xhe.  oranges  \were'  shipped  from  Los  Angeles, 
Calif,,  to  Tulsa,  Olrla, ,.  where  they  arrived  at  11;45  a.m.  Jan,  17, 
the  consignee  being  notified  at  8^30  a,m, ,.  Jan.  18,    The  oranges 
vrere  rejected  by  complainant  because  they  did  not  conform  to  the 
specifications  of  the  contract  of  purchase  8-nd  sale,  and -repara- 
tion.for  damages  sustained  -was  requested, 

Federal  inspection  certificate  showed  that  on  Jan,  18 
"Stock  is  mostly  firm;  10^  to  40^,  mostly '15^ ;to "25^  of  Oranges 
scattered. -throughout  boxes  and  load  show  soft  mushy,  condition  of 
•pulp  with,  slightly  bitter  or  fermented  flavor,  white,  crystals 
betvreen  segments.  ***InsiDection  and  certificat,e..rostricted- to 
accessible'  part  of  load  consisting  of  boxes  next  doors  and  in  top 
•  layer , " 

The  Bureau  of  Agricultural  Sconomics  caused  an  investiga- 
tion to'  be'. made  ,in  connection  with  this  complaint  and  a  copy  of 
the  report  of  investigation  v;as  served  on  the  parties  by  registered 
■mail.    In  an  affidavit  furnished  by  the  complainant  and  attached 
to 'the  report  of;  investigation  as  an,  exhibit  "the 'statement- was 
made:    "The  par  was  refused  at  3:10  p.m, ,  Jan.  19,.  1937,  as  shovm 
by  . exhibit  10  to  complainant ' s  petition."    Exhibit  10  was  a  wire 
sent  by  the  broker  to  the  resp.ondent .  advising  that  the  car  had 
been  rejected, 

Ruling_includcd,  i.n_De_ci.si.on 

•  The  oranges- were  not  rejected  by,  coiiplainant  \fithin  twenty- 
four  hours  from  the  time  of  notice  of  arrival  and,  therefore,  the 
complaint  was  dismissed,  .  ' 
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S-2244,  July  15,  1939,  Docket  3246:        (S.  P.) 

SM  MDISWS,_L0S_AlTGrT.3Sj.  CAXI|:-._v^  JOS  HilCAIiUSO_CO.j_  CHI.CAC-0,_ILL. 

Yio.lriti_on  cliar_^Gd:    Unjustified  rojcction  ' 

of  tvro  carloads  of  carrots. 
Pri_n£iT)al  Poi.nt  involved:    Purchase  1:" 

"buyer's  agent  "f.o.'b,  acceptance"  on 

gii.aranteed  advance  "bars  rejection  Toy 

l3uyer  .and  nakes  liin  liable  for  anount 

of  advances. 
Order;  Conplpdnant  awarded  $345,57,  plus 

interest;  publication  of  facts, 
ApiDoal:    Pederal  District  Court  reversed 

and  set  aside  Secretary' s  order. 

Outline  of  Pacts 

On  April  26,  1938,  respondent's  agent  v;ent  to  complainant's 
office  and  telephoned  respondent  *?s  Chicago  office  concerning  t\io 
carloads  o-f  carrots  then  in  transit  from -ICi ng  City,  California, 
The  testimony  'cont-ained  In  the  record  was  highly  conflicting  con- 
cerning what  ims  said  during  this  telephone  conversation  but  it 
appeared  that  an  agreement  was  entered  into  wherebj''  respondent  was 
to  accept  the  two  carloads  of  Old  Paithful  Brand  carrots,  shovm  by 
shipping  point  inspections  on  April  20  and  21  to  grade  approxi- 
mately 90^  U.  S.  ITo.  1,  on  a,  giiaranteed  advance  of  $250  per  carload. 
Daring  the  evening  ci  the  sane  day  respondent  v/ired  complainant:'  lU 
ADDITIO]?  10  CAHP:OTS  BHIilG  &00D  QUA1IQ?Y  GEEIII  TOPS  WAITT  IT  millZlI^-' 
STOOD  SM  GOOD  I^ESDimi  SIZE  ITO  3ABY  OARHOTS  OTHSRVfISS  qUAlITY  AS  " 
HSRlvIAIT  DISCHIBED  TZLSPHOiS.  This  specification  \-^as  apparently  satis- 
factory to  conplcainant,  who,  so  far  as  the  record  disclosed,  failed 
to  reply.     On  that  same  dr.y  respondent's  agent  signed  two  non- 
negotiable  sight  drafts  for  $250  each,  payable  to  complainant, 
each  specifying  a  car  number  and  stating:     "pajonent  for  which  is 
covered  by  this  draft  is  hereby  accepted  f ,o,b.  shipping  point  at 
the  total  cost  show,  on  the  face  hereof  without  recourse  against 
the  drawer."    Immediately  upon  consummation  of  the  agreement,  com- 
plainant diverted  the  tv/o  cars  to  Chicago,    Hespondent  rejected 
them,  both  (one  prior  to  arrival  at  destination).    Complainant  made 
resale  for  the  net  sim  of  $134,43,  or  at  a  loss  of  $345.57,  and 
asked  for  an  award  in  that  amount, 

Rul,ing_included  i.n_D_cci.si.on 

The  ti70  shipments  were  up  to  contract  rGq_uirements  at  the 
time  -and  place  of  shipment  and  respondent's  rajection  was  without 
reasonable  cause.    It  was  definitely  shoxm  that  respondent ' s  agent 
accepted  these  tx^ro  carloads  under  an  agreement  specifying '  "f,o,b. 
acceptance."    It  has  been  repeatedly  held  in  decisions  under  the 
Perishable  Agricultural  Commodities  Act,  based  upon  paragraph  12 
of  regulation  8  promulgated  under  the  act,  that  such  agreement 
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bcrs  the  consignoo  frori  any  right  of  rojoction.    He,  nust  -accept 
the  produce  o.nd,  unless  ho  can  shov;  tliat  it  vras  not  .aa  roprcsentod 
at  the  tine  and  place  of  shipnent  or  v;as  in  an  iinsuito.ble  shipping 
condition,  ho'  is  liable  for  the  full  amount  of  the  contract  pur- 
chase price  or,  in  the  instant  case,  for  the .guaranteed  advance, 
Conplainant  was  therefore  awarded  $345,57  plus ' interest, 

;  Appeal 

Respondent  filed  an  appeal  to  the  ^Federal  District  Court  in 
August,  1939,    2h€  Court  on  rebrj-ary  l2,  1940,  reversed  and  set 
aside  the  Secretary's  Order,  holding  that  appellee  (the  conplainant 
load  failed  to.  prove  that  Hen.i.an  Finck  was  .the  Ciuly  authorized  agent 
of  respondent,  or  had  inplied  or  actual  authority  to  execute  the 
drafts  on  behalf  of  respondent  or.  to  bind  respondent  to  the  terns 
and  conditions  therein  set  forth,     ,  ',  •. 


S~2249,  July  22,  1939,  Docket  3342;:     (S.  P.)  ■  .        .      ,  ... 

SPIIMAIT,_¥ASraG^01,_D^  0._v^  WILLIM  SHAPIR0,_OC^, 

Mi  ycEk^  i._Yi  ^    ^ ;  ■  ■  .. 

7i_olati.on  charged:    !?ailure  to  keep 
adequate  records;  the  making  of  a 
misleading  statement  in  connection 
with  interstate  shipments  of  produce, 

Prin^ijoa]^  .jooint  involved;  ■  Failure  to'  keep 
required  records  was  violation  of  sec- 
tion 9  of  the  act,  warranting  suspension 
of  license. 

Order:    Respondent's  license  suspended  for 
90  days,  effective  only  upon  -further 
violation  of  the  act  within  three  years, 

Outli.n^  of  Pacts 

On  or  about  October  19,  1938,  administrative  officials  in 
the. Department  of  Agriculture  received  information  indicating  that- 
the  respondent  had  -made  a  false  or  misleading  statement  to  the  'Tur- 
lock  Pruit  Co,,  of  Turlock,  California,  in  coniaection  vdth  the 
handling  of  17  interstate  carload  shipments  of  melons  handled  on 
consignment  by  respondent.    An  investigation  was  thereafter  made 
of  respondent '  s- -books  and  records,  which  were,  found  t:o  be  inconv- 
plete,    The  original  sales  tickets  covering  the  transactions  under 
investigation  could  not  be-  located  by  the  respondent '  s  -clerks  and 
bookkeepers  for  several  hours,  and,  v/hon  finally  produced,  were 
found  to  be  incomplete  and  nado  out  in  such  a  nanner  as  to  render 
it  impossible  for  the  investigators  to  determine  v/hich  sales 
tickets  reprosontod  sales  from  any  particular  shipment,    The  infor- 
mation secured  from  the  respondent's  books  and  records  Xfas  so  in- 
complete that  the  investigo.tors  vrerc  unable  to  make  a  definite 
report  concerning  the  prices  actually  received  by  the  respondent 
for  these  nelons. 


-  614  - 


Eespondent  filed  a  waiver  of  hearing  and  admitted  fail-ujre  to 
keep  the  accoimts,  records  and  memoranda,  as  alleged  in  the  com- 
plaint, 

Eiiling__incliaded  l.n_D^ci_si.on 

Respondent's  admitted  failure  to  keep  such  accounts,  records, 
and  memorc^jida  as  are  required  hy  the  Porishalilo  Agricultural  Commcd— 
ities  Act,  1S30,  as  amended,  was  a  violation  of  section  9,  warrant- 
ing suspension  of  respondent's  license  for  a  period  not  to  exceed 
90  dayso    It  uas  therefore  ordered  that  respondent's  license  Ho. 
57320  he  suspended  for  90  days  hut  will  he  effective  only  upon  the 
issuance  of  a  supplemental  order  at  an^''  time  within  3  years  from 
July  22,  1939,  if  the  Secretarj^  has  reason  to  hclieve  that  respond- 
ent has,  v/ithin  those  three  years,  again  violated  any  of  the  provi- 
sions of  the  act  or  the  regu.lations. 


S-2260,  October  4,  1939,  Docket  5172:  (Hearing) 

SPHIH&IISLD" FRUIT  ^  PRODUCi  pAD3  ASS0CIAI10IT,_SPRniGniM3j.  pSS^ 
Vo_SCH¥AR'IZ  ZaUIT  &  PR0DUC3  c'o^,„SPPJl'aPISLD^  MASS. . 

7io_lati_on  ^har^ed:    Failure  to  accoiint 
for  contract  purchase  prices  of  numer- 
ous lots  of  perishable  agricultural 
commodities. 

Pr_in_cii38,].  ]2oi.n_t  _invol_ved:  Complainant  must 
prove  interstate  character  of  shipments 
involved, 

^rder:     Complaint  dismissed, 

O'ot li^ne.  of  Pacts 

Informal  complaints  v/ere  filed  by  four  d.ifferent  parties  on 
May  14,  1938,  v/ho  thereafter  assigned  their  claims  zo  the  Spring- 
field Fruit  &  Produce  Trade  Association,  vmich  filed  a  formal  com- 
plaint on  September  29,  1938,  charging  respondent  with  failure  to 
accoujit  for  the  contract  purchase  prices  of  numerous  lots  of.  perish- 
able agricultural  commodities  purchased  by  the  respondent  from 
said  assignors  during  the  period  from  September  20  .to  December  14, 
1937. 

Respondent's  answer  admitted  that  respondent  failed  to  pay 
the  agreed  purchase  price  for  practically  all  of  the  produce  in- 
volved, but  denied  that  the  purchases  were  transactions  in  inter- 
state commerce  and  contended  that  the  com.plodnt  v;as  not  filed 
within  the  nine  rionths'  period  allowed  in  the  act. 
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Rulings  i.nc.lucLed_in  Decision 

1,  Respondent '  s  motion  to  dismiss-  the  complaint,  on  the  - 
ground  that  it  was  not  filed wixhiu  the    statutory  period  of  time, 
was  properly  overruled  "by  the  examiner,    'The -informal  complaints 
were  filed  on  May  14,  1938,  and  with  the  time  allov/ed.'    It  was 
permissible,  therefore,  to  file  the  formal  complaint  at  a  later 
date,  •  ■  ■  ■ 

2.  Testimony  adduced  at  the  hearing  disclosed  that  the 
respondent  made  frequent  purchases, in  Springfield,  Massachusetts, 
of  small  lots  of  produce  for  resale  in  the  State  of  Massacshus.etts, 
and  there  was  no  showing  that  respondent  took  delivery  of  any, of 
the  produce  kore  involved  in  interstate  olglnorce.    Por  this  reason 
the  complaint  was  dismissed. 

S-2271,  November  7,  19-39,  Docket  3344:  (Hearing) 

Rej_  Ap^l_icati_on  o.f_A_j_  H._B_ear,manj_  Mi  macaco  lis.,_M_inn»j.  for  a 
lic_ens^  under  jbhe.  Peri_shahle_A^rj^ cultural  ^osrigdi.ti,c^  Act.* 

Order:    Applicant  granted  a  license. 

Outline  of  iPacts  . 

■    On  May  19,  1939,  the  Secretary  issued  a  notice  of  hearing 
and  order  to  shov/  cause  why  the  application  of  A.  N.  Bearman  for  a 
license  under  the  Perishable  Agriciiltro'al  Commodities  Act  should 
not  be  denied,  alleging  that  the  Bearman  5'ruit  Co.  of  Minneapolis, 
Minnesota,  and  thb  Bearma,n  Pruxt  Co.  of  St.  Paul,  Inc.  -(both  , 
licensees  under  the  act)  purchased  fresh  fruits  and  fresh  vegetables 
in  interstate  commerce  for'vrhich,  in  violation  of  the  act,  they 
failed'  truly  and  correct Ijt-  to  account  promptly  to  the  persons  v/ith 
vrhbm  'such  transo.ctions  v/er'e,  had.    A  hearing  was  held-  on  May  .31, 

1939.;  :■■ 

The  applicant  claimed  he  was  not  guilty  of  any  violation  of 
laxiT  which  would  authorize  a  denial  of  his  application  for  a 
license  as  a  broker.  ... 

Order 

It  was  ordered  that  the  applicant  should  be  granted  a 
license  as  requested  in  the  application. 


~  516  - 


S-2^80,  December  13,  1939,  Docket  3302:     (S.  P.) 

STER1I2TG_H_.^  !p]I=SpiT_COo ,  SiLLI  LAIS  CITY_^  U^AE^  v, 
DAVIS  BROS  J, _&,ICAc;0^  ILLI^^ 

Vio.la'!}i_oij,  ^liar^^ed:  _  Unjustified  rejection 

of  tv.^o  carloads  of  onions. 
Pri^n^ijDa].  i2oiiA5.s_i£;V_olv;ed:    Failure  to  ;". 
bill  sliipnent  at  agreed  price  was  fail- 
ure to  tender  goods  in  conformity  uith 
con"oract,  and  rejection  would  not  have 
"been  v;ithout  reasonable  cause;  buyer's  wire 
objecting  to  quality  and  size  but  asking 
"what'wa,nt  us  do"  V7a.s  not  rejection; 
failure  to  release  shipment  not  rejected 
was  failure  to  deliver, 
prdex:     Complaint  dismissed;  counter-' 
complaint  dismissed. 

&iatli.n^  of  Pacts 

By  letter  dated  August  20,  1938,  respondent  asked  complain- 
ant to  quote  prices  on  large  sise  Spanish  onions.    By  letter  of 
August  25,  complciinant  quoted  45^i  per  50-lb,  bag  for  grade  U.  S. 
No.  1  "sweet  yellovr  Spanish  onions"  f.o.b,  Utah  shipping  point, 
size  3  inches  and  Larger,  and  specified  that  shipment  \irould  be 
made  "as  fast  as  possible,  by  September  15,"    Respondent  then 
xirired  complainaj.it  to' "confirm  2  cars  this  vreek' s  shipment  US01I3 
three  larger,"  and  complrdna.nt  replied  it  had  "nothing  to  offer 
for  shipment  this  week"  and  tha.t  the. best  that  could  be  done  was  t 
ship  as  "fast  as  possible"  but  not  later  than  September  15.  Re- 
spondent replied  Aug-ast  30  by  wire  saying  "Okay  book  couple  get 
started,  ship  soon  possible,  confirm."     On  August  31'  complainant, 
by  wire,  offered  to  ship  2  cars,  of  600  bags  of  50  lbs.,  grade 

U.  S.  No.  1,  3  inches  in  diamotor  and  "up  our  option  by  Septemr- 

ber  30"  at  45;'-  net  f,o.b,  shipping  point,  certificate  to  be 
furnished  and  2  additional  cars  for  shipm.ent  not  later  than 
September  15,  at  50(Z?  per  bag  not,  f.o.b.  loading  point  "accept- 
ance final."    Respondent  counter-offered  to  take  the  4  cars 
"subject  approval  detailed  Pederal  Inspection  Certificate  by  x^^ire« 
Complainant  declined  to  "book"  the  four  carload  order,  subject  to 
approval  by  vriro  of  Pcdcral  inspection,  and  respondent  then 
vrired:     "...okoy  four  csxs  f.o.b.  acceptance  final,"  Thereafter 
complainant  shipped  from  Utah  loading  points  on  September  15,  2 
ca,rloads  of  onions,  which  arrived  at  Chicago  on  September  20. 

Complainant  alleged  that  it  sold  a  total  of  4  carloads  of 
onions  to  respondent  a.nd  shipped  2  carloads  in  conformity  vrith 
sales  specif icn,tions,  which  respondent  rejected. 


H-4 
H-26 
H-38 
H-14 
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Respondent  alleged  that  on  August  30  he  unconditionally  ac- 
cepted complainant's  offer  of  2  carloads  of  onions  at  45$^  per 
50-lh,  bag  f.o.b.  Utah  loading  point  and  thereafter  purchased  4 
additional  carloads,  2  for  delivery  not  lo.ter  than  Scptenihcr  15 
and  2  for  delivery  not  later  than  September  30,  at  50y^  and  45^25  per 
bag,  respectively;  that 'upon  arriv.al  at  Chicago  of  the  2  carloads 
first  purchased,  respondent  complained  "about  the  quality  of  the  , 
onions...  but  did  not  reject  or,  refuse"  to  accept  them  and  was 
v/illing  to  accept  the  2  loads  on  the:  contract  of  purchase.,  of  Aixg- 
ust  30,    Hespondent  filed  a  count  ere  oiTr[}laint  for  d.njnages,  based  on 
the  claimed  refusal  of  complplnant  to  release  the  2  carloads  at 
the  agreed  purchase  price  of  45^  per  bag.    It  v;as  claimed  that  the 
market  price  of  Western  Spanish  onions,  U.  S.  ilo,  1,  3  inches  and 
larger,  at  Chicago  on  September  20  and  for  a  period  of  several 
v/eeks  thereafter;  wa,s  $1  to  $1,15  and  that  if  the  2  cars  had  been 
released. in  accordance  with  contract  respondent  would  have  been 
able  to  realize  $645  on  each  car;  that  the  cost  of  onions  to 
respondent  would  have  been  45f  per  bag,  plus  ^2<p  per  bag  freigiit 
charges,  or  a  total  of  $522  per  car  and  that  respondent  vfould, 
therefore,  have  realized  a  profit  amounting  to  $123  per  car,  or  a 
total  of  $246. 

Rulings  include d_in  Decision.. 

1,  Complainant  contracted  to  sliip  2  carloads  of  U.  S.  ilo,  1- 
onions,  3  inches  in  diameter  or  larger,  at  45^^  per  50  lb,  bag  f.O.b, 
Utah  loading  point,  shipment,- to  be  made,  not  later  than  September  15, 
Respondent's  wire    "...okay  four  cars,  fob  a,cceptance  final"  was  an 
acceptance  of  complainant's  offer  of  August  31,    While  it  seemed 
clear  tlrnt  respondent  considered  his  vrire  of  August  30  as  an  accept- 
ance of  the  complainant's  prior  offer,  yet  by  the  use  of  the  con- 
cluding word  "confirm,"  it  seemed  that  a  confirmation,  although  un- 
necessary, was  e^qjected.      Unless  use  of  the  word  "confirm" 
amounted  to  a  conditional  acceptance,  it  should  be  disregarded. 

Use  of  the  vrord  could  have  been  intended  as  a  request  for  confirma- 
tion of  shipping  dates  not  later  than  September  15,  but  apparently 
was  simply  an  expression  of  a  request  that  the  respondent  be 
assured  as  to  the  receipt "by  the  complainant  of  his  acceptance  of 
the  price  offer.    After  respondent's  acceptance  of  the  complainant.'g 
offer  to  ship  2  carloads  at'  45{#  per  bo-g,  f  ,b,b,  shipping  point  comt- 
plainant  could  not,  of  course,  raise  its  offering  price  or  advance 
the  date  on  or  before  v/hich  ,it  was  previously  specified  that  ship- 
ment would  be  made, 

2,  '  Cwo' cars  were  sliipped  from  Utah  loading  points  Septem- 
ber 15,  but  complainant  invoiced  the  onions  at  50^  per  bag  and 
respondent  \iras  required  to  pay  tha.t  amount  in  order  to  get  posses- 
sion.   It  v/ill,  therefore,  be  seen  that  the  complainant  failed  to 
tender  the  two  loads  in  conformity  with  the  contract  of  sale. 
Under  these  circumstances,  it  could  not  be  sai,d  that  respondent's 
rejection,  if  a  rejection  in  fact  occurred,  v/as  without  reasonable 
cause.    Moreover,  there  was  no  proof  in.  the  record  tha,t  the 
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respondent  did  rofu.se  to  accept  the  tv/o  loads.    It  -rnxs  trxm  th;it  -  -  - 
respondent  wired  on  SeptcmTDor  20  that  the  two  cars  had  "arrived 
70U  Iciov;  better  trying  push  this  quality  size  down  our  tliror/t  "bo 
decent  what  xirant  us  do  we  gave  you  plenty  notice  our  letter  29," 
The  statements  made  were  obviously  not  justified,  nevcrthelesG  it 
could  not  "bo  said  tliat  the  wire  constituted  a  rejection  of  the 
onions,  especially  in  view  of  the  respondent's  question  "vrhat  want 
us  do"  and  the  complainant's  ansv/oring  wire  the  same  day  insisting 
that  the  draft  ho  paid  or  complainant  would  sell  the  onions  for  the 
respondent's  account.     So  far  as  the  record  disclosed  all  communi- 
cation "between  the  parties  terminated  at  this  point,    The  complaint 
was  therefore  dismissed, 

3,    Oomplo.inant '  s  failure  to  deliver  or  "^release"  the 
onions  at  Chicago  was  a  failure  to  deliver  carload  quantities.  What 
the  respondent  might  have  realized  in  profits  by  selling  the  onions 
in  jobbing  quantities  was  both  speculative  and  not  a  proper  meas- 
ure of  damages.    The  count  ere  om.plaint  v/as  therefore  dismissed. 


S-2281,  December  13,  1939,  Docket  3285:      (S.  P.) 

¥._CALVIET_CULLE;:,_Jr.^  PAI5ITIE,_7A._v^  M._DTIL^  &  CO^, 
DETI10IT,J-II.CHIG:M. 

Zio.lii'ti.on  cliar^ed:    Unjustified  rejection 

of  a  carload  of  potatoes, 
Princ,i;^a].  £oint_s_inv_olved:    Buyer's  xvith- 
H-26  holding  of  consent  to  release  after 

H-10  rejection,  pending  consideration  of  legal 

■  consequences,  did  not  constitute  accept- 
ance; delayed  arrival  and  failure  to  meet 
grade  specified  made  rejection  justified. 
Order:     Complaint  dismissed 

Outline  of  Pacts 

On  July  8,  1938,  through  a  broker,  respondent  purchased  from 
complainant  a  carload  (300  sacks)  of  U.  S.  llo,  1  potatoes  at  $1,38 
per  100  lb,  sack  delivered  Detroit,  Michigan,  the  potatoes  having 
been  shipped  from  Pocomokc,  Md, ,  on  July  7,  consigned  to  complainant 
at  Pitcairn,  Pa,,  the  memorandum  of  sale  specifj^ing  no  time  of  ar- 
rival at  Detroit  for  inspection  and  delivery  although  the  usual  rm>- 
ning  time  xirould  have  permitted  arrival  on  July  12,    Pollowing  the 
sale,  complainant  diverted  the  shipment  in  transit  to  respondent  at 
Detroit,  where  it  arrived  on  July  14  and  was  made  available  for 
inspection,  acceptance  and  \mloading  by  respondent  at  approximately 
7  a,m.    Respondent  refused  to  accept  the  potatoes  because  of  delay 
of  tv;o  days  in  arrival  of  the  car  at  Detroit,    As  a  means  of 
establishing  a  proper  basis  for  filing  of  claim  against  the  carrier, 
it  v;as  tentatively  agreed  betxveen  respondent  o.nd  the  broker  that 
the  car  would  bo  for\«;arded  to  Detroit  Union  Prodiice  Terminal  for 
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prompt  rGso.lo  tlirough.  another  broker.    The  broker  filocl  a  diver- 
sion order  but,  since  the  car  was  consigned  to  respondent,  it  was 
necessary  for  respondent  to  consent  to  diversion,  and  giving  of 
that  consent  was  delayed  until  3:15  p.m.  July  18,  pending  con- 
sideration of  legal  consequences,  the  car  being  delivered  on  or 
about  July  19,    Resa.le  resulted  in  net  proceeds  of  $91,03,  Com- 
plainant asked  for  damages,  alleging  unjustified  rejection, 

IThe  potatoes  were  inspected  by  a  S'ederal-State  inspector 
at  shipping  point  on  July  7  and  then  graded  U.  S.  Ho,  1.  federal 
inspection  at  Detroit  on  July  15  showed  that  "most  sacks'^  showed 
"less  than  1/s  to  2fo  Slimy  Soft  Rot,  some  4/^',  some  no  decay,  averag- 
ing approximately  1^"  and  that  the  potatoes  failed  to  grade  U,  S. 
Ho,  1  "only  account  decay  in  some  sacks," 

A  copy  of  the  com.plaint  was  served  on  respondent,  but  no 
r-nsv;er  thereto  was  filed. 

Rulings  i.n£lud^d_in  Decision 

1,  Respondent's  rejection  of  the  shipment  was  justified, 
Shis  was  a  delivered  sale,  but  the  contract  did  not  specify  a  date 
of  delivery,    Hoxirever,  the  evidence  clearly  established  the  fact 
that  the  car  arrived  at  its  destination  tv/o  days  late,  and  that  the 
market  v/as  in  such  condition  that  the  respondent  could  not  handle 
the  car  at  that  time.    The  evidence  disclosed  also  that  the  lot  as 
a  whole  failed  to  grade  U.  S,  ilo,  1, 

2,  Respondent's  v/ithholdlng  of  his  consent  to  release  did 
not  constitute  an  acceptance.    It  was  shown  that  after  giving 
prompt  notice  of  the  refuso.l  to  accept  the  shipment,  the  respond- 
ent did  not  retract  or  cancel  its  rejection  but  attempted  to 
assist  the  broker  in  mailing  a  resale  by  requesting  the  carrier  to 
deliver  the  shipment  to  a  point  convenient,  for  resale.    It  v/as  the 
respondent's  understanding  that  this  resale  was  for  the  account  of 
the  .complainant.    Upon  being  informed  that  the  resale  was  to  be 
made  for  his  account  the  respondent  withlield  the  release.  Subse- 
quently, he  signed  a  release,    Ifhen  respondent  rejected  the  car  in 
the  first  instance  the  original  contract  ifas  at  an  end.  Appar- 
ently the  respondent  was  endeavoring  to  cooperate  with  the  broker 
in  making  such  disposition  of  the  shipment  as  would  be  most  advan- 
tageous to  the  complainant,    There  xms  no  new  binding  agreement. 
The  respondent  withheld  his  consent  to  the  release  in  order  to 
make  his  position  uiaderstood'  in  respect  to  the  arra.ngement  for  the 
diversion.    Any  delay,  therefore,  which  mo-y  have  been  occasioned  in 
inaking  delivery  for  resaJe  was  apparently  due  to  the  method  v/hich 
the  broker  chose  for  effecting  deliver3'-  rather  than  any  interfer- 
ence on  the  part  of  the  respondent.    Under  these  conditions,  no 
reason  could  be  found  for  holding  the  respondent  liable  for  any 
loss  which  might  have  been  sustained  by  complainant  in  connection 
v;ith  the  transaction  under  consideration. 
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S-2288,  DocemlDer  15,  1939,  Docket  3185:  (Hearing) 

0LOTHO_GRAPE_DISIRI3UOT,S ,  _C^^  OALlZ,_rj^ 
MiffiTDIO  BROTpEb^  N^'^^  H'l-j. 

7io.la"bi.on.  clia,r£ed;    I'ailuro  to  account 

for  four  carloads  of  grapes, 
Pri_rici;£al  £oi.nt.  involved:  Dcpartnont 
L-5  vrithout  jui'isdiction  in  conplaint 

against  a  company  not  sulDject  to 

liccnso  under  the  act, 
O.rd'or:     Complaint  dismissed. 

Outline  of  Facts 

The  complainant  alleged  that  on  or  atout  SeptemlDcr  25,  1937, 
John  Martino,  acting  o,s  agent  for  the  respondents,  purchased  4  car- 
loads of  Muscat  grapes  at  $32,50  per  ton  for  3  carloads  and  $33.50 
per  ton  for  one  carload,  all  f.o.h,  Olotho,  California;  tloat  the 
gropes,  vrhich  vrcro  i?ispocted  and  accepted  for  respondents  at  load- 
ing point  by  John  Martino,  were  thereafter  shipped  by  complainant 
in  interstate  comraerce,  as  directed  by  him;  that  3  shipments  were 
accepted  by  respondents  a.t  Auburn,  IT,  Y,  and  one  at  Syracuse,  H,  Y,, 
but  the  agreed  purchase  price,  totalling  $2163.51  for  the  4  car- 
loads, was  not  paid  to  complainant,  who  brought  this  proceeding  for 
the  recovery  thereof. 

Respondents  introduced  testimony  to  show  that  the  partner- 
ship firm  of  Martino  Brothers  consists  of  ilick  Martino  and  Patsj^' 
Martino;  that  John  Martino  and  Cony  ]}fe,rtino  never  were  partners; 
that  Mary  Martino  acted  only  under  a  power  of  attorney;  and  tloiit 
the  partnership  firm  of  Martino  Brothers  is  not  subject  to  the 
provisions  of  the  Perishable  Agri ciiltural  Oonmiodities  Act  since 
the  partners  are  retailers  receiving  less  than  20  carloads  of 
produce  in  any  one  year,  none  of  vjhich  is  handled  on  commission, 

RuMng_included  i.ii_D£ci.sion 

Since  an  investigation  made  after  the  hearing  by  the  Agri- 
cultural Marketing  Service  indicated  that  the  respondents  were  not 
at  that  time,  nor  during  the  year  1937,  dealers  within  the  meaning 
of  the  act,  the  complainii      was  dismissed,  without  prejudice,  for 
lack  of  jurisdiction. 


-  621  - 


S-2302,  February  9,  1940,  Doclret  5338:  (Hearing) 

RSj,  Ap£l_icati_on  of _  IFlemi riis:  Hewt on , .  Jacks pnvi ]-l e , __Iexa5^  for 
a  lic.ens^  under  jthe  Peri^lial3l.e_A^ricultural.  ^omraocLiti_es.  Act. 

Principal,  £oi.nt_  involved:  T/hether 

applicant  was  unfit  to  receive  a 

license  under  tlae  act. 
Order:    ITotice  of  hearing  and  order 

to  show  cause  dismissed;  that  a 

license  he  issued  to  applicant. 

Out li.ne.  of  Facts 

Follov/ing  the  application  of  Fleming  ITewton  for  a  license 
under  the  Perishable  Agricultural  Commodities  Act,  the  Acting 
Secretary  of  Agriculture  issued  a  notice  of  hearing  and  order  to 
show  cause  why  a  license  should  not  he  denied  because  of  the  fact 
that  he,  as  President  and  General  Manager,  of  Uevrton  &  Wallace,  Inc. 
(duly  licensed  under  the  aforementioned  act),  was  actively  engaged 
in  the  management  and  affairs  of  the  corporation  and  responsible, 
in  \diole  or  in  part,  for  the  corporation's  failure  to  deliver  pro- 
duce in  accordance  vdth  a  contract  previously  entered  into  vdth 
Green  Bros,  Pruit  &  Produce  Co.,  Denver,  Colorado,  and  the  failure 
of  the  corporation  truly  and  correctly  to  account  in  corjiection 
with  the  handling  of  produce  by  it,  v/hich  failures  were  alleged 
to  constitute  flagrant  and  repeated  violations  of  section  2  of 
the  act, 

A  hearing  was  held  p.nd  exceptions  filed  by  the  Agricultural 
Marketing  Service  and  a  reply  thereto  by  the  applicant  wore 
c'Onsidorcd,  '  ,  . 

'     .  ^■^ii^_ili'^l,''i^o4  i.ii_Dc_cJ^s3^on        ,  ' 

The  evidence  did  .not  disclose  t.hat  the  applica.nt  is  unfit 
to  receive  a  license  under  the  act,    The  notice  of  hearing,  and 
order  to  show  cause  v/as  therefore  dismissed  and  a  license  to 
ho.ndle  perishable  agricultural  commodities  in  interstate  commerce 
w.as  ordered  issued  to  the  applicant. 
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S-3303,  Fet.  9,  1940,  Docket  3493:  (Hearing) 

Se_^  _AlZPlication_of     •  J . _P i o wat.y_L  Chicago,   Illinois,  for  a  license 
under  the  Peri^ha^ble^ A^riculvaral  Cominodi_tie_s  Act_. 

Prin_ci]2al  soi^^i  involved:  Engaging  in  practices 
K-9  prohilDited  "by  act,  v/hile  an  officer  of  corpo- 

ration operating  without  a  license,  and  making 
materially  false  and  misleading  statements  in 
application  for  license,  showed  applicant  unfit 
to  engage  in  "business  and  sufficient  grounds 
for  denial  of  license. 

Order:     License  denied. 

Outline  of  Facts 

Following  the  application  on  Octoher  27,   1939,  of  ^i'.  J.  Piowaty 
for  a  license  under  the  PerishalDle  Agricultural  Commodities  Act,  an  investi- 
gation was  made  "by  a  representative  of  the  Department  of  Agriculture  and 
there  was  issued  a  notice  of  hearing  and  order  to  shov/  cause  v^fhy  a. 
license  should  not  "be  denied. 

It  wa.s  alleged  in  the  order  to  show  cause  that  Piowaty  Bros,  of 
Texas,   Inc.,  failed  truly  and  correctly  to  account  promptly  to  sixteen 
growers  and  shippers  for  perisha"ble  agricultural  commodities  purchased 
during  the  time  the  corporation  v:as  engaged  in  the  general  "business  of 
"buying  such  produce  for  interstate  shipment.     These  allegations  were 
supt)orted  "by  dishonored  checks  dra.wn  hy  the  corporation,   signed  hy  W.J. 
Piowaty,   in  payraent  for  produce,  and  affidavits  of  creditors  that  the  de"bts 
had  not  "been  paid.     The  evidence  showed  that  the  applica.nt,  during  the 
last  quarter  of  1937  and  the  first  half  of  1938,  was  President  of  • 
Piowaty  Bros,  of  Texas,  Inc.,  was  .its  principal  stockholder,  was  in 
active  control  of  its  policies,  and  personally  participated  in  most 
of  its  tra.nsactions ,  during  which  time  the  corporation  engaged  in  the 
"business  of  handling  fresh,  fruits  and  vegeta'bles  in  interstate  commerce 
without  a  license  in  violation  of  the  Perisha"ble  Agricultural  Commodities 
Act.     On  April  25,  1938,  the  corporation  made  an  assignment  of  its 
assets  for  the  benefit  of  creditors,  the  assignment  "by  W,J.  Piowaty, 
President,  listing  and  admitting  the  validity  of  numerous  de"bts  owing 
to  various  creditors  as  tiie  result  of  failure  of  Piowaty  Bros,  of  Texas 
Inc.  truly  and  correctly  to  account  promptly  in  respect  to  transactions 
involving  the  buying,   selling,  or  consigning  of  perisha'ble  agricultural 
commodities  in  interstate  commerce.     Payments  to  the  creditors  have 
amounted  to  approximately  5%  of  the  claims  approved  and  the  assets 
remaining  to  "be  distri'butod  will  not  amount  to  more  than  an  additional 
2/'o  01  the  approved  claims.  . 

It  was  also  alleged  that  the  statements  of  "^J.  Piowaty  on  the 
application  for  license  were  materially  false  and  misleading  in  that 
he  answered  "no"  to  the  question:   "If  the  "business  is  individually 
owned,  have  you  "been  responsi"bly  connected  with  any  esta'blish- 
ment  which,  within  two  years,  has  been  foiind  guilty  of  a  violation 
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of  the  PerislialDle  Agricult-ural  Coi:miorlities  Act?"  ,  Pivc  Perishatle 
Agricultixral  .Commodities  Act  cases  wore  set  out  in  i^rhich;  it  had  "bpeH 
found  that  Piowaty  Bros.  Inc.  had' violated  the  act  during  the  time 
there  was  reason  to  hcliove  that  ¥•  J.  Pioxvaty  was  an  officer  of  the 
corporation,  ■  The  G-ovorninent  introduced  evidence  showing  that  the 
corporation  never  filed  v/ith  the  Department  of  Agricalture  notice  of 
a  change  of  officers  after  the  original  filing  which  showed  ¥.  J. 
Piowaty  to  "be  Secretary-iTr-easuror,  and  showed  tha.t  ¥,  J.  Piowaty  was 
performing  the  responsible  duty  of  signing  chocks  drawn  on  Piowaty 
Brothers  Liquidation  Company,  successor  of  Piowaty  Bros.  Inc.,  as 
late  as  December,  1939.  .  The  applicant  claimed  that  he  tendered  his 
reaignation  as  Secretary-Treasurer  of  Piowaty  Liquidation  Co,  as  of 
June  1,  1938,  but  failed  to  prove  it  was  accepted  or  actually  became 
effective. 

Rulings.  ingX^ded.  in  Decision 

1,  The  applicant's  defense  that  he  intended  to  pay  the 
growers  and  shippers  but  was  prevented  from  doing  so  by  attachment 
of  funds  of  Piowaty  Bros,  of  Texas,  Inc.  by  othqr  creditors  and 
the  appropriation  of  said  funds  to  the  satisfaction  of  other  debts 
and  delinquent  tax  chc^rgcs  was  not  material  'to  the  charge  that  the 
corporation  failed  truly  eaad  correctly  to  account  'promptly.  The 
total  amouxit,  Vfo  of  the  approved  claims,  which  will  be  paid  is  far 
less  than  the  oxiount  necessary  to  absolve  the  corporation  from 
liability.    Judicial  notice  of  the  Texas  str-.tvites  was  taken  at  the 
hearing.      They  provide,  in  substance,  that  where  loss  than  33~l/3^ 
is  paid  to  the  creditors,  a  riglit  of  action  for  the  balance  survives 
Even  if  there  were  a  possibility  that  the  obligations  might  bo  paid 
to  the  extent  of  33-1 /3/^,  or  were  it  true  that  some  of  the  creditors 
do  not  wish  to  attempt  further  recovery  against  the  corporation, 
v;hich  is  now  barren  of  assets,  the  viol.ations  of  the  Perishable 
Agricultural  Commodities  Act,  by  the  failure  trxily  and  correctly  to 
account  promptly  would  not. -bo  mitigated, 

2,  The  fact  that  If.  J«  Piovraty  admitted  having  acted  in  a 
responsible  position,  i.e.  signed  checks- drawn  on  Piowaty  Bros.  Inc. 
in  1939,  under  authority  given  by  the  corporation  in  1937,  did  not 
lend  credence  to  his  statement  he  resigned  in  1.938,    However,  it  was 
not  necessary  to  determine  that  the  applicant  was  an  officer  of  the 
corporation  at  the  time  each  violation  of  the  a,ct  was  f  ound  by  the 
Secretary,    It  was  enough  that  the  applicant's  ovm  testimony  showed 
that  he-  did  not  resign  or  attempt  to  resign  until  after  orders 
signed  on  April  18  and  19,  1938,.  were  issued.    The  act  requires, 
prompt  settlement  and  compromise  or  payment  of  a  claim,  after  the 
Secretary  has  found  a  violation  of  the  act  and  awarded  reparation 
does  not  eliminate  the  violation  of  the  act  or  warrant' a  statement 
in  the  application  that  the  applicant  has  not  been  connected  with 
an  establishment  xfhich  has  been  found  guilty  of  violating  the  act. 
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3,    The  Secretary  found  that  the  applicant  was  unfit  'to  en- 
gage in  business  of  a  coininission  merchant,  dealer  or  "broker  by 
reason  of  having,  prior  to  the  date  of  the  application,  engat:;ed  in 
practices  of  the  character  prohibited  by  the  act;     that  he  filed  an 
application  containing  statements  which  were  materially  false  and 
misleading;  and  that  such  acts  constituted  sufficient  groimd  upon 
v/hich  to  deny  his  application  for  a  license. 


S-2305,  February  17,  1940,  Docket  3407:  (S.P.) 

ILLI10IS„?1UIO:_GROW5ES  SXCMGE,_CARE01DA1E,_ILL^  v. 
MILLER_BE0TH1RS  CO^,_llc^,_MpSH|:iELb,JiriSCOiJSIN 

Vio.lat_ion  c^har^ed:     Pail'ure  to  pay  for 

a  truckload  of  strawberries. 
'^'^1P-£?-^^1.  Eoi.^it  involved;    Failure  to  pay 
M-2  purchase  price  and  to  reimburse  seller 

for  transportation  charges  advanced 

constituted  a  flagrant  violation  of 

section  2. 

Order:     Complainant  awarded  $511,87  plus 
interest. 

Out  1^110  of  Facts 

On  May  31,  1939,  complainant  sold  to  respondent  a  truckload  of 
225  crates  of  strawberries  at  $2  per  crate  f,o,b.,  or  $450  for  the 
shipment,  complainant  to  pay  the  transportation  charges,  which  were 
subsequently  agreed  upon  as  $61,87,  for  vdiich  it  would  bo  reimbursed 
by  respondent.     Complainant  made  sliipment  from  Paris,  Illinois,  to 
Marshfield,  V/isconsin,  \ifhero  the  berries  were  acdeptcd  without 
objection  by  respondent  and  o.  check  for  $511,87,  in  payment  of  the 
agreed  purchase  price  and  transportation  charges,  was  given  to  the 
truck  driver.    The  bank  on  which  the  check  v/as  dravm  refused  to 
hoMr  it,  and  no  part  of  the  pixrchase  price  had  been  paid  by  respond- 
ent.   Respondent  failed  to  file  an  ansv/cr. 


Ruling  ^included  i.n_Do.cisi_on 

Respondent's  failure  truly  and  correctly  to  account  to  the 
complainant  for  an^,^  part  of  the  o.greod  purcho.se  price  for  the  ship- 
ment of  strawberries  or  the  transportation  charges  advo.nced  by  the 
complainant  under  the  agreement  between  the  parties  cohstittited  a 
flagrant  violation  of  section  2  of  the  act.    Complainant  was  there- 
fore av/arded  $511,87,  plus  interest. 
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S-2313,.  .•J'ebruary  28,.  1940,  Docket..  3152:  •    (Hearing)  .: 

M._CHEIiIgSTIl  &  SONS^  MOpSEAL^  OAmm_  v._  S._Y^  PATTSRSOl 
and/or_PATTteON_&_ELAM,  _GKEEi>iTIZLD , 

7i£l at j^on  charged:    ^Failure  to  deliver 
in  accordance  v;ith.  contract  a  carload 
of  beans;  false  and  misleading  statements. 

Prin^i^al  2.oi.nt.  involved:     Secretary  hq,s  no 
C-16  jurisdiction  of  claims  not  filed  within 

9  months  after  the  cause  of  action  accrues. 

_Order:     Complaint  dismissed, 

OuUine  of  ^acts 

On  or  about  June  7,  1937,  complainants    purchased  from  S.  V. 
Patterson  one  carload  ( 1112  baskets),  of  young,  tender  first-picking 
wax  and  green  beans  at  75^  per  basket  f.o.b.  G-reenfield,  Tennessee, 
Patterson  shipped  the  beans,  v/hich  arrived. at  Montreal,  Canada  on 
June  11,     Complainants  contended  that  upon  arrival  the  beans  showed 
a  wilted  and  rusted  condition  and  about  700  baskets  had  to  be  dumped 
because  they  were  practically  v/orthless; ;  and  that  :pe.y:nont  was  made 
upon  the  representation  of  Patterson  that  ho  had  a  iFodoral  inspec- 
tion certificate  showing  the  beans  graded  U.  S,  IIo,  1  at  shipping 
point.    On  July  14,  complainaaats  notified  S.  Y.  Patterson  that  a.  pro- 
tost  had  been  filed  against  the  railroad  because  of  alleged  defective 
equipment  and  stated  that  if  Patterson  vrould  furnish  a  Government 
inspection  report,  affida-vits  of  farners  from  vrhom  the  beans  were 
purchased,  and  information  v/ith  respect  to,^  precooling  of  the  car  in 
which  shipped,  they  ^-.rould  have  no  difficulty  in  collecting  the  rail- 
road claim,  and  requested  that  the  loss  on  the  -car  be  shared  equally. 
S,  V.  Patterson  refused  to  make- any  allowance  and  requested  that  his 
draft  be  paid,  stating  he  would  mail  all  papers  possible  to  support 
the  complainants'  claim.    Complaina.nts,  by  telegram,  notified  Patter- 
son  that  v;ithout  prejudicing  their-  rights  they  v/ould  pay  the  draft, 
provided  Patterson  fijirnishcd  the  information  requested.  Patterson 
replied  that  hp  was  moiling  papers  -to  support  the  clo.lm,  vrhoreupon 
complainants  paid  the  draf t f or  the  contract  purchase  price.  V 

....    ^uling^  in£lud^d_ln  Decision 

1.    The-  evidence  showed  that  the  contract  of  sale  called  for 
"young,  tender  first-pi c.ld.ng  beans,"  ;  The  beans  wore  not  sold  as 
U,  .S,  ITo,  1,  nor  uas  a  Pcderal  inspection  certificate  to  be  furnished. 
The  complainants  therefore  clearly  could  not  lawfully  demand  the  pro- 
duction of  a  Federal  inspection  certificate  as  a  condition  precedent 
to.  payment. 
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2,    Tho  Gviclcncc  was  insufficient  to  warrant  the  inference 
that  the  rcsponclcnts  nacLe  .any  statcnent  or  took  o-ny  action  for  tho 
purpose  of  misleading  or  defrauding  the  conplainants.     On  the  con- 
trary, the  evidence  shoxfed  the  pui'chase  of  a  carload  of  "beans  "by  the 
conplainants  and  the  receipt  and  acceptance  thereof,  and  tho  attenpt 
on  the  part  of  the  respondents  to  obtain  paynent  therefor.    It  was 
therefore  concluded  that  the  complainants  failed  to  show  that  the 
respondents,  for  a  fraudulent  purpose,  made  false  and  misleading 
statements. 

3»    After  arrival  of  the  carload  of  beans  at  Montreal,  Canada, 
the  complainants  received,  retained  and  accepted  delivery  of  the 
beans,  and  made  no  complaint  until  approximately  thirty  dajrs  there- 
after, thereby  preventing  the  respondents  from  protecting  themselves 
by  obtaining  an  inspection.    It  was  not  necessary,  however,  to 
determine  vrhether  the  beans  met  contract  specifications,  as  the  com- 
plaint was  filed  on  April  18,  1938,  more  than  nine  months  after  the 
claim  arose.    Under  the  act,  the  Secretary  has  no  jurisdiction  of 
claims  not  filed  vrithin  nine  months  after  the  cause  of  action  accrues. 

S-232i,  March  23,  1940,  Docket  3416;  (Hearing)* 

ReJ.  _AT2pli£ajbi^?.i_of  ZhiljjD_I)ublin,__Broo.k3^n,_^^         for  a 
li^ens^  under  jthc  Pori_shable_A£ricultura].  _Conun6di.ti.e^  Act., 

Pri,n.Gi£al  £oi.nt.s_invo.lved:    P"„ilure  to 
A-13  reject  within  24  hours  constituted 

I([_9  acceptance;  license  denied  because 

applicant  v/as  po.rtner  in  business 
v/hen  failed  to  account  for  purchases 
in  repeated  violations  of  act, 
•    O^rdeii;  Application  denied, 

Out.lln^  of  ?acts 

In  an  order  of  the  Secretary  dated  January  8,  1940  (H.  A. 
Spilman  v.  Dorothy  Dublin  and/or  Dublin  Produce  Exchange)  it  vras 
stated  that  the  failure  of  Dorotliy  Dublin  to  account  for  nujncrous 
carloads  of  potatoes  shipped  to  her  in  interstate  commerce  during 
April  1939  constituted  repeated  violations  of  the  a,ct  and  that  hor 
license  v/ould  have  been  revoked  if  it  had  not  terminated  on  Dccomr- 
ber  8,  1939.    At  that  time  it  was  not  necessary  to  decide  v/hothor 
Philip  Dublin  and  Dorothy  Dublin,  his  wife,  were  partners  during 
April,  1939,  operating  as  the  Dublin  Produce  Exchaiige,  but  the  ap- 
plication of  Philip  Du.blin,  on  or  about  June  23,  1933,  for  a 
license  under  the  act,  to  opercate  in  the  n3,me  of  the  Dublin  Potato 
Exchange,  made  necessary  a  decision  on  this  point.    On  August  31, 
1939  there  was  issued  a  notice  of  hearing  and  order  to  show  cause. 
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The  testimony  was- conflicting,    Philip  Dublin  tostifiod  ho  was 
general  manager  of  the  Dublin  Produce  Bxchangc.,  that  he  had  authority 
to  make  purchases  and  sales  and  that  there,  x/as  no  limitation  on  his 
authority,  but  that  he  Was  not  a  partner,    A  deposition  of  A,  M. 
Abrahamson,  Socrotarj'-,  of  the  Produce' Hep.orter  0,o»,  Chicago,  Illinois, 
stated  that  that  company  received  fron„.the  Dublin  Produce  EXchan&o, 
on  or  about  March  13,  1938,  a  letter.  ..sighed  by  Philip  Diiblin, ,  re-, 
questing  that  he  be  supplied  with  a  financial  statement  form,  .  A. form 
was  supplied  and  the  statement  i^ras  .signed  by  Philip  Dublin,  indicat- 
ing that  he  and  Dorothy  Dublin  were,  partners.    Attached  to  the  deposi- 
tion as  an  exhibit  v/as  a  statement  f-eading  in  part:    ''UiUyE:  Owners, 
Partners  or  Officers  (Show  Titles)  ■  Philip  Dublin  Dorothy  Dublin"  , 
(&ovornment  Exlaibit  lie,  9) 

Rulings  l.nc.lude.d_in  Decision 

1.  Philip  Dublin  and  Dorothy  Dublin  wore  engaged  in  business 
as  partners  under  the  trade  name  of  Dublin  Produce  Exchange  and  pur- 
chased numerous  ca,r loads  of  potatoes  during  April,  1939,  in  inter- 

"  state  comerce,  '  . 

2.  ITeither  Philip  Dublin  nor  Dorothy  Dublin  reject dd  any  of 
the  potatoes,  which  v;ere  of  tlie  kind  and  grade  specif i.od  in  the  con- 
tract of  sale,  within  twenty-four  hour's  after  notification  of  arriv~ 
al..  at  Brookljai,  IT.  Y, ,  and  stich  failure  to  reject  constituted  ac- 
ceptance under  the  act,  " 

3.  Philip  Dublin  and  Dorothy  Dublin  failed  to  account  for  the 
.  potatoes,  which  constituted  repeated  violations  of  the  act.  Philip 

Dublin' s  application  for  a  license  v;as  therefore  denied. 

S-2336,  A^ril  16,  1940,  Docket  3319:     (S.  P.) 

■  L._GILLAEpS  00j^,_CHICAG-0^  v._  TURLOCIC  |TiIJIT  00^, 

TUELOCK ,  _C  ADI PMI A 

Violation  .charged: ■   !Pailure  to  pay  a    /  ' 
deficit  incurred  in  selling  a  carload 
of  cantaloups. 

Princ_ipal  poi.n^s_inv_olved:.   Broker  entitled 
B-6  to  selling' charge,  notwithstanding  commis- 

sions cliarged  by 'dealers  to  whom  shipment'^ 
turned  over  on  shipper's  authority;;  shipper  .... 
liable'  for  deficit.  "'  '  .   "'  .■,..'  .. 

Order:'    Complainant' awarde'd;$163,92:,  plus"'        .  ;'  " 
interest;  publicat'ion  of  facts.      "     '  ' 
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Outli.rLe  of  Facts 

On  or  about  August  2,  1938,  respondont  onployed  conplainant  as 
his  "broker,  with  o.uthori.ty  to  arrange  for  the  diG;^osition  to  the  best 
advantago  of  288  cra'^-os  of  cantaloups  shipped  fron  ITurlock,  Calif., 
fo  Chicago,  111.    After  wiring  respondent  "MOST  CRATS3  TOP  TIERS 
C01ISID3EABLY  SOPT  LOI.'SR  TISRS  GEITSRALLY  FIRM  TO  SOFT  -STOP  lULOSS 
FULLY  RIPE  OCCASIOi'TAL  DECAY  SOIffi  I-IELOiTS  SHOW  FAIRLY  HEAVY  SLIP  MOLD 
STOP  BELIEVE  BETTER  RESULTS  QM  BE  OBTAIIOID  BY  US  DISTRIBUTIilG  THE 
OAR  IflTH  THREE  OR  FOUE  HOUSES,"  and  believing  that  the  best  ret-arns 
would  be  obtained  by  jobbing  the  shipment,  complainant,  in  accord- 
ance with  instructions  fron  respondent  to  "do  best  possible  use  your 
judgment,  delivered  the  cantaloups  to  throe  Chicago  dealers,  v/ho, 
during  the  period  August  3  to  5,  inclusive,  sold  them  for  a  total 
which  failed  by  $163*92  to  equo-l  the  freight,  selling  and  other 
charges.    Complainant  asked  for  an  award  in  the  amount  of  the  deficit 
sustained, 

HespQnder.t  did  not  deny  liability  for  any  loss  sustained  by 
complainant  in  handling  the  cantaloups,  but  contended  that  Govern- 
ment market  reports  indicated  tha.t  higher  prices  should  have  been  re- 
ceived, and  that  he  v;as  overcharged  for  services  in  malcing  sales, 
since  each  of  the  jobbers  charged  lofo  commission  and  -the  complainant 
charged  a  $35  brokerage  fee. 

Hearing  was  xmived  by  both  complainant  and  respondent. 

Rulings  i.nc_luded__in  Decision 

1«    The  selling  charges  were  reasonable  and  wore  -by  implication 
authorized  by  respondent  when  he  employed  complainant  to  make  dispo- 
sition of  the  shipment.    Those  v/hose  services  were  engaged  wore  en- 
titled to  recover  the  customary  fees  in  paym.ent  therefor, 

2,     It  wo.s  clear  tlaat  the  co.ntaloups  were  sold  on  comi-iisGion 
by  dealers  having  no  'connection  with  complaintant ,  and,  "in  the 
absence  of  proof  to  the  contrary,  it  vras  presumed  that  the  highest' 
possible  prices  were  obtained.    Moreover,  it  was  definitely  shov/n. 
that  the  cantaloups  vjcre  in  poor  condition  and  the  Government  market 
reports  showed  tho,t  soft  and  overripe  cantaloups  were  quoted  at 
Chicago,  on  August  5,  vhich  appears  to  'have  been  vdthin  the  period 
during  vihich  sales  were  being  consuxiriated,  for  prices  as  low  as  50^ 
per  crate.    The  original  accounts  sales  included  in  the  record 
showed  that  4-7  crates  of  melons  were  sold  at  prices  ranging  from  $2 
to  $2,55  per  crate.    The  remainder  of  the  melons  v;ere  sold  at  from 
60^  to  $1,75  per  cra.te,  v/ith  the  exception  of  25  crates  which  v/ere 
sold  at  40{^,     The  accounts  sales  shox'/ed  that  sales  of  the  melons 
were  consur.imated  within  the  range  of  prices  quoted  on  the  Chicago 
market  during  the  period  they  v/ere  sold,     Conplainant  v;as  therefore 
awarded  $163,92,  plus  interest. 
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S-2353,  May  22,  1940:     (Sv  P.)  -    .  ,  1.    . :,. 

Docket_3243,_Dj,  P._BAGM_moraA^ 

JAC  EOp;iPOIffi,_[DpBOMIIX^  _LA.-  .. 
Docket_3244,_JAC_B0miT;OERj.  iHIBpDAlK,_I4._  v._  AK-SAR-BM 

mjlT  COj^,_OMAEAj^  EEIP^jL,_-AP_D^  P •  J^G-£^_BROKBSAG:S_CO.j,  0^UHA,|p3E. 

Violation  ^har^ed:  ■  Docket  3243  -  Failure  ■ 
to  account  for  brokerage  fees;  Docket  3244  - 
Unjustified  rejection  of  a  carload  of  water- 
melons. . 

Pri.nc.i£al.  ]2oi.^i.s_in'vo.lved:  Broker  entitled 
to  fees  earned;  when  contention  not  sup- 
ported "by  proof,  complaint  dismissed. 
Order:    D.  P,  Ragan  Brokerage  Co,  awarded 
$105,  plus  interest,  against  Jac  Bokenfohr; 

 i-.J&c  Bokenfohr  av/arded  $121,83,  plus  inter- 

■  ■     - o'st,  a'gainst  Ak-Sar-Ben  Pruit  Co.;  com- 
plaint' dismissed  as  to  liability  of  D.  P. 
Ragan  Brokoi*age.  Co,  . 

Out Hn^  of  Pacts 

On  or  about  July  11,  1938,  Jac  Bokenfohr  employed  D.  P» 
Ragan  Brokerage  Co.  as  his  broker  to  negotiate  the  sales  of  8  car- 
loads of  vratermclons.    Ragan  ms.de  the  sales  of  the  8  carloads,  v;hich 
viorc  thereafter  shipped  from  loaxling  points  in  Louisiana  to  Omaha, 
jffebr. ,  7  of  vrhich  v/erc  accepted,  and  one  rejected.    Ragan  filed  a 
claim-  for  $105  brokerage  e:\rnod  on  the  sale  of  the  7  accepted  cars* 
With  reference  to  the  eighth  car,  vfhich.  was  rejected  by  the  Ak-Sar-Ben 
Pruit  Co.,  the  contract  entered" into  through  Ragan  was  for  the  pur- 
chase from.  Bokenfohr  of  .a  carload,  of  watoriaclons  averaging  "about  28 
lbs,  each" ,  .  without  specif ication- as  to -grade  or  quality,  at  the 
agreed  f.o.b,  price  of  66^  per  cwt,.   A  ^carload  .of  961  melons,  shovm 
by  Pedercil .  inspection  at  loa.ding  point  to  grade  U.  S.  Hp,  1  and 
range  "from  24  to  38  lbs.,  averaging  30  lbs."  in  weight, , was  tend- 
ered to  Ak-Sar-Ben  Pruit  Co,  and  after  rejection  v/as  resold  by 
Bokenfohr  at  a  loss  of  $121.83,    Bokenfohr  asked  for  da-mages  to 
cover  his  loss.  '  . 

Rulings,  i.nc.lude,d_in  Decision  ■■ 

1.    .Ragan  Brokerag'e  ,Co'i  earned. ,$.15  brokerage  on  each  of  eight 
carloads  of  watermelons"  sold  for  Bokenfohr,    Since  the  claim  was^  ■ 
filed  for  only  $105,  the  ..brokerage  on.  7. .-.car loads,  the  complainant- was 
awarded  that  amount  plus  Interest,  against  Jac- ■  Bokenfohr,    ..  , 
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2,  Jac  Bolcenfohr  tGnde-rod  to  Ak-Sar-Bcn  iFruit  Co.  a  sLip- 
mont  of  watermcloris  which  mot  contract  rcqiiiromojits  and  the  rojoc- 
tion  was  v/ithout  rcasonxablo  cansCo    He  v;as  thcrcforo  awarded 
$121,83,  plus-  inter ont ,  agodnst  Al-c-Sar-Sen  Fruit.  Co.  Bokenfohr 
failed  to  submit  proof  of  additional  loss  from  expenses  incurred  in 
sending  telegrcuns. 

3.  The  contention  of  Jac  Bokonfohr  that  Ragan  made  certain 
misrepresentations  in  connection  with  the  shipment  involved  in 
Docket  3244  xvas  not  sufficiently  supported  "by  proof  to  warrant  con- 
sideration.    The  coD.pLaint  against  the  Ragan  Brokerage  Co.,  v/as 
therefore  dismissed. 


S-2356,  Mo.y  22,  1940,  Docket  3282:     (S.  P.) 

H.JlOTHSTEnT_&^S01IS,_I|[C^,_PEILADEL^^  ASSOCIATED_SAIES_CO. , 

PAYETTE, _IDAHO^  A1TD/0R_J^  C,_SEWELL  PRODUCE  CO^,_IlJCj.,_LWA^  IDAHO 

Violation  ^harj^ed:    Eailure  to  deliver 
in  accordance  v;ith  contract  carload 
of  prunes. 

Principal.  Eoi.nt.  involved;  Burdeii  of 'proof 
11-4  on  compl-^.inant  to  shov;  extent  of  loss 

caused  by  either  respondent  or  that 
prunes  wore  not  in  suitable  shipi^ing 
condition. 
•'■  0.rder:     Complaint  dismissed. 

Outl_in^  of  Pacts 

On  or  about  August  1,  1938,  complainant  purchased  from  Associ- 
ated Sales  Co.  10  carloads  of  U.  S.  rio.  1  Italian  prunes  at  the 
f.o.b.  price  of  60^^  per  half -bushel  basket,  complainant  to  pay  a  bro- 
kerage fee  of  $25  per  car  and  make  an  advance  of  $500  to  cover  a 
cash  deposit  of  $50  per  car.    This  complaint  covers  only  one  carload, 
1139  half-bushel  baskets,  billed  to  complainant  at  $683.40,  plus  a 
brokerage  of  $25,  less  a  $50  deposit  previously  made  by  complaina.nt , 
or  $558,40,  for  which  amount  a  draft  was  drawn  on  complainant.  The 
car  was  shipped  from  Homeland,  Idaho,  v/here  Pedcral  Inspection  shov/ed 
the' prunes  graded  U.  S.  ITo.  1.    Although  apparently  not  examined  or 
inspected  by  com.plainant  at-  Philadelphia,  Pa,,  the  shipment  was  di- 
verted by  complainant  to  a  purchaser  at  Newark,  IT.  J.,  v/here  Ecderal 
inspection  on  -September  12  covering  "accessible  portion  of  load  con- 
sisting of  two  upper  layers"  shovred  "stock  now  fails  to  grade  U.  S« 
Ho,  1  only  account  decay"  which  was  certified  to  bo  "from  1  to  35f^, 
most  baskets  showing  from  5  to  15^.    Decay  is  r.ostly  Rhizopus  soft 
rot,  some  Blue  Hold  rot;  various  stages,"    Because  of  this  condition, 
it  was  rejected  by  the  Newark  purchaser,  who  had  made  the  purchase 
acceptance  track  Philadelphia  final,  at  the  f.o.b.  Philadelphia  price 
of  $1  per  basket,  or  $1139  for  the  carload,  less  freight  of  $601.80, 
resulting  in  a  net  s\im  of  $537.20.    The  following  day  it  v/as  di- 
verted by  complainant  to  New  York. y,  vdiere  it  v/as  resold  at 
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auction  for  the  net  sum  to  complainant  of  $S67,16  and  coniplainant 
billed  the  Associated  Sales  Co.  for  a  loss  of  $278.04,  alleged  to  he 
the  difference  between  the  price  at  vrhich  sold  to  the  Hewark  pur- 
chaser and  the  amount  realized  :by  complainant  on  resale  after  rejec- 
tion.    Complainant,  however,  was  in  error  concerning  this  difference,- 
which  was  shovm  b.y,  the  record' to  be- '$3TO:,04,  the  identical  sum  for 
the  recovery  of  vfhich  complainant  filed  a  freight  Clcxim  with  the  rCar- 
rier,  which  claim,  was  subGeq.uQntly  settled-' for  $100,  without  any  " 
shovfing  v/hatcyer  of  how  such,  settlemont  was  -reached-, 

.  /  Ruling,  includcd  --i-n-  Doci  sion 

The  record  showed  tho,t  complainant  •  sustained  a.  loss  o  f  $170.04, 
but  this  alone  v;as  not  a  sufficient  showing  of  right  to  recQver  from 
either  of  the  respondents.    The  contract,  specified  tJ.  S.  lTo,-l 
Italian  prunes  and  I'eders.l-State  inspection,  showed  that  the-Associ- 
ated  Sales  Co.  delivered  a  carload  of  prunes  to  the  carrier  v/hich 
graded  U.  S.  i-To.  1  on  the  day  of  shipment  from  Idaho.    Therefore  the 
Associated  Sales  Co,  was  in- no  way  responsible  for  complainant's  loss 
unless,  the-  prunes  v/ore  not-  in  suitable  shipping  condition  at  - the 
time  of  deliv-erj/-  to  the  carrier.    Complainant,  failed  to  submit,'. any' 
proof  whatever  which  shov/ed  conclusively  that  this  was  s<?.    ,Q,uito  to, 
the  contrary,  the  recovery  from  the  carrier  raised  a  sti^ong  presump- 
tion that  a  considerable,  portion,  if  not  all,  of  complainant's  loss 
was  duo  to  damage  in  transit.    The  burden  of  ^hovring  the  extent  of 
loss  caused  by  cither  respondent  as  distinguished  from  that  inflicted 
by  the  carrier  irpsted.  entirely  upon  the  complainant,  which  failed  to 
submit  ansT-,  proof  in  this  resj)oc,t,    .Moreover, .  Jo  0.  Sowo'll- Produce  Co. 
Inc.  was,  j-O.inod  as  a  rpspondent.  without,  o.ny  .showing  in  cither  plead- 
ings or  proof  that  there  was  an;''  reason  to  -  include,  that  firm.  The 
complaint  was  thorcforo  di.smisscd -as  .t.o  both  respondents. 

S-2357,  lio.y  22,.  1940,  Docket  3270:     (S.  P.) 

J._E^  pLSOlIi.  ALT00M,_PA._  v^  0.  railMS-  &  CO^  lUO.j,  ST^  LOUIS, 
MO^  MW  CICAEDI  BHOS^  i:aUIT  &  PE0DIJC2^C0j^,_ST._10tJISj.  MOj. 

"Violation  diar^cd;    Unjustified  rejection 
.    of  a  carload  of  apples  by  Oicardi  Bros.  - 

Fruit  &  Produce  Co.,  ,or  false  and  mis-       ■.  -. 
leading  statements  for  a -tfraiidulont  purpose 
by  D.  0.  Williams  &  Co.  . 
Pr i.nci33al  £oi_nt.s_inv_olvod :    When  buyer  adds 
P-2  specification  seller  is  under  obligation- to 

P-33  refuse  to  agree  unless  willing  to. accept 

risk  of  goods  meeting  specification;  seller's 
failure  to  reject  specification  resulted  in  ..^ 
its  acceptance. 
Order:    Complaint  dismissed. 
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Outline  of  Pacts 

On  Octobor  14,  1938,  complainant  wired  the  broker,  D,  0. 
Williams  &  Co.  Inc.,  -  HA71  Om  USOH53  GRII-'IES  TUqUARTER  TUHAir  OI'M.' 
EIGHTY  CSIiirS  FOB  AD7ISE  qUICK  POSTAL.    The  broker  replied  CICAHDI 
OrZERS  DOLLAR  DBLIVSSSD  2^  GRIIvIES  I?  HEAVY  2-|  CLEALT  AiTSV/SR  qUICK 
POSTAL,  to  v/hich  complainant  answered  AITSWERIITG  THIS  HICE  Oiffi  GPJIffiS 
BESCAiroO  ,80  PCS  AITSV.^  QUI  OK  POST^i.    The  broker's  answering  vrire 
read  A1I'~I'EIII1TG  OKAY  CICARDI  .80  POB  CAR  USOiTE  GRIl-ES  PER  EXCK.\:TGE 
VflRES  VElTTILilTEjD  IHIIEDIATE  SHIPIGIIT  iWSV/ER  POST.IL  TELEGRjiPH,  to 
which  the  complainant  replied  COKEIRM  CIC.\RDI  TUqUiJlTER  TTJH-'JLP 
GRI^ES  SHIPf^EilT  TOMORROW  .80  POB.     Complainant  thereafter  shipped  a 
carload  of  528  bushels  of  Grimes  Golden  apples  from  loading  point  in 
Pennsylvania  to  St,  Louis,  Mo.,  v;here  it  v;as  rejected  by  Cicardi 
Bros.  Pruit  &  Produce  Co.  because  the  apples  were  not  "hcav^?"  2-|-, 
clean,"      The  fruit  was  resold  at  St,  Louis  at  a  loss  to  complainant 
of  $140,99,  for  the  recovery  of  vfhich  this  complaint  was  filed. 

Pederal  inspection  at  destination  disclosed  the  apples  were 
grade  U.  S..Uo,  1,  2^  inch  minimum,  and,  with  reference  to  size, 
were  certified  as  "Generally  ranging  from  2^  to  2-|-"  ,  less  than  5  per- 
cent under  24",  10  percent  by  vreight  2-3-"  and  larger," 

Rulings.  i,n.clud^d_in  Decision. 

1#    Cicardi  Bros.  Pruit  &  Produce  Co,  contracted  to  purchase 
a  carload  of  U.  S.  Ho,  1  grade  Grimes  Golden  apples,  2^  to  2-g-  inch, 
heavy  2^,  inch,  clean,  at  80{#  per  bushel  f.o.b.    The  telegrams  show- 
ed conclusivel;/-  that  Cicardi  did  not  accept  complainant's  first 
offer,  but  m.ado  a  counteroffer  to  purchase  apples  at  a  somewhat 
lower  price  on  condition  they  wore  "heavy  2-|-,  clean,"  Complainant 
replied  stating  no  reduction  v/ould  bo  made  in  price,  but  avoiding 
any  reference  to  the  added  specifications  of  size  and  cleanliness 
which  v/erc  injected  into  the  respondent's  counteroffer.  Respondents 
finally  agreed  to  the  price  asked  by  complalna,nt  "per  exchange  v;ircs,  " 
which  clearly  included  "heavy  2^,  clean."     Cor.plainanf  replied  con- 
firming "tuquarter  tuhalf"  without  any  reference  to  ''heavy  2-3, clean", 
which  required  as  careful  consideration  as  the  price.    The  failure 
of  complainant  definitely  to  reject  the  specification  "heavy  2^^ 
clean"  resulted  in  an  acceptance  of  it  by  him.     Complainant  v;as  under 
an  obligation  so  to  inform  the  -respondents  and  definitely  refuse  to 
agree  to  the  specification  "heavy  2-|-,  clean"  unless  he  v;as  willing 
to  assume  the  risk  that  the  apj^lcs  vrould  meet  those  specifications. 

2.    Complainant  failed  to  shovr  that  ho  tendered  apples  v;laich 
mot  the  requirements  of  the  contract  and  failed  to  shoi-;  that  any 
false  or  misleading  statement  was  made  by  the.  broker.     The  cor.Tplain* 
was  therefore  dismissed. 
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S-2363,  May  22,  1940,  Docket  3259:  (S.  P.) 

G:EOE.GE_S^  LOTZ_&_CO.^  PHILAJDSI^HIAj.  PA^  _y_^  _I^:eMiRCO_CO._INC^,  , 

Vio.lation  charged:    Making  of  fa.lse 
and  misleading  statements  in  purchas- 
ing 252  packages  of  green  "beans  for 
complainants. 

Prin^i^al  Eoi,nt.s_invo.lved:    In  absence 
D-9  *      ■    of  proof  that  "beans  were  to  "be  of  " 

particular  grade  or  quality  parties 
held  to  have  contracted  for  merchant- 
a"ble  beans. 

Order.:    Complaint  dismissed;  respondent 
awarded  $13<.10-,  plus  interest. 

Put.ii.ne  of  ^act  s 

On  or  about  April  20,  1938,  by  telephone,  complainants  em- 
ployed respondent  as  their  broker  to  purchase  a  truckload  of  beans 
at  Baltimore,  Md, ,  for  transportation  to  Philadelpliia,  Pa.,  but  the 
record  contained  no  proof  of  the  instructions  given  by  complainants. 
Later  the  same  day  respondent  \irired  complainants;     " FORWAHDIIFGr  YOU 
TRUCK  COpAIiniTO  262  BASKETS  .BRIT^S,  B3ST  BOm^'TIPUL:  BSOS  OOST  1„10 - 
BALTIMOEEa':"    After  receiving  the  shipment  'complainants  notified  res- 
pondent the  beans  were  not  of  the  qua.lity  represented,  sold  thsra,-  at  ■ 
prices  somewhat  below  market  ..quotat-ions  for  best  quality  beans,  and 
brought  this  proceeding  to  recover-  the  difference  between  prices  re- 
ceived and  the  prevailing  market .price,  at  Philadelphia  for  beans  of 
the  quality  claimed  to  have,  been  purchased,  .. 

Respondent  denied  all  liability,  contending  that  Britts  Best, 
is  a  trado  name  and  does  not  signify  ejny  particular  quality  or  grade, 
and  filed  a  counterclaim  for  brokerage. fees  -  totaling  $28,10,.  which 
was  computed  at  the  rate  of . 5^  per  package  on  these  262  packages  of 
beans  and  on  300  packages  of  peas  concerning  which  no  proof  whatever 
was  offered  of  services  rendered,  ,,  : 

Rulings  included  in  Decision 

1,    The  record  failed  to  contain  any  proof,  w^hatever  to  show  : 
that  the  complainants  understood  that  they  were  to-receive  any  par^ 
ticular  grade  or  quality  of  beans.    Under  these  conditions,  the 
parties  mast  be  held  to  have  contracted  for  the  p\irchase  and  sale  of 
merchantable  beans.    The  record  disclosed; that  complainants  received 
beans  which  were  sold  by  them  at  prices . somewhat  below  prevailing 
market  quotations  at  the  Philadelphia  market  for  best  quality  beans, 
but  they  failed  to  prove  that  they  contracted  to  purchase  beans  of  a 
quality  and  grade  superior  to  the  beans  received  by  them  which,  by 
their  ovm  statements,  v;ere  shovm  to  have  been  sold  at  fair  prices. 
Under  these  conditions,  complainants  had  no  cause  of  action  against 
the  respondent  and  the  complaint  v/as  therefore  dismissed. 
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2,    Respondent  was  entitled  to  a  fair  and  reasonable  fee  of  5^ 
per  package.,'  ar,$13.1Q 'for  .its  services  in  purchasing  the  "bec^ns  for 
complainants,  but  did  not  shov;  that  it  was  entitled  to  recover  any  ■ 
other  or  additiono.l  brokerage  fee.    Respondent  was  av/arded  $13.10, 
plus  interest. 


S-2368,  May  22,  1940,  Docket  3245:     (S.  P.) 

10RTHM_I1U;i:T_C0.  ,.  BTC.^  p;p.TCIpE,_¥ASHIIGTOH  v._¥^  |:._H^M 

PRODUCE  go^,,_jm:^as  C"j;fj_  Missouri 

Vio.3.ati.on  £ha,rg;ed:    Unjustified  rejection 

of  a  carload  of  apricots.  ■ 
Principal  £oi.nt.  invol.ve.d:    "Sound  arrival" 
deemed  to  mean  goods  are  to  arrive  showing 
very  little  deterioration  and  not  met  by 
apricots  showing  5fo  soft  and  2fo  decay  and 
plums  showing  8/o  soft  and  no  decay, 
OrdexJ    Complaint  dismissed. 

■■  •  .^i-llne  o.f_Pacts  •    '  " 

.'  JOn 'or  about  Jul3^  22,  1938,  through  a  broker,  complainant  sold 

to-' respondents,  on  an  f.o.b.  basis,  1259  lugs  of  Washington  ITo.  1  

apricots  at  40^z^  per  lug  and  88  crates  of  plums  at  75^  per  lug,  v/hich 
had  been  shipped  from  loading  point  in  Washington  on  July  20,  v.dth 
the  added  specif ipat ion  of  "sound  arrival."    The  shipment  apparently 
arrived  at  Kansas-  City  on  July  27,  and  it  was  rejected  by  respondents. 
Resale  v;as  made  at  delivered  prices  of  45^zJ  per  lug  for  the  apricots 
and  755;^  per  crate  for  the  plums,  6r  at  a  loss  to  compla,inant  of 
$426.72,  for  which  an  av/ard  v;as.  sought,        "  , 

Certificates  of  federal  inspection  at  Kansas  City  on  July  28 
certif  ied  the  -  shipment  •' as  failing  to  grade  U.  S,  No,  1,  stating: 

Apric.ot.s  Condition:    "Stock  mostly  ripe  v;ith  ground  color 
turning  or  full  yellow.    In  fe\i  boxes  no  soft  stock  but  in 
most  boxes  from  2  to  16^,  average,  5^  soft.    In  about  1/2 
of  boxes  no  decay  but  in  remainder  boxes  2  to  8^,  average 
■f-:.2^,    Decaji^  is  Rhizopus  Rot  mostly  in  early  stages."  Grade: 
••  •    "-Stock  now  fails  to  Grade  U,  S»  No,'  1  only  account  of  decay," 

■  -  ..-  'Plums    Condition:    "Stock  is  generally  ripe  with  &fo  soft, 

■  ■  ■    Ho-  decay  apparent,"    Grade:    "Stock  now  fails  to  Grade  ■ 

.  U,  S;  No,  1  only  account  of  soft  stock," 
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Ruling.. included  i.n_Deci.sion 

The  U.  S.  Standards  for  apricots  provide  a  tolerance  of  ifo  for 
decay  and  lOfo  for  soft  stock.    For  plums,  the  tolerance  provided  in 
the  IJ.  S.  Standards  for  soft  stock  is  5^  when  scored  as  serious  damage. 
In  the  alisence  of  a  trade  custom  as  to  what  constitutes  "sound  arrival" 
of  a  given  commodity,  the  term  must  "be  deemed  to  mean  that  the  goods 
are  to  arrive  showing  very  little. if  any  deterioration.  Consequently^, 
it  may  even  "be  presumed  that  the  parties  had  in  mind  something  hetter 
than  U.  S.  Ho,  1  qua.lity*    Apricots  and  plums  showing  soft  and  de- 
cayed fruit  in  the  amounts  evidenced  by  the  Federal  c&rtificates  is- 
sued at  Kansas  City  cannot  "be  considered  as  complying  with  a  contract 
calling  for  "sound  arrival."    It  followed  tlaat  the  rejection  of  the 
shipment  by  the  respondents  was, not  without  reasonable  cause,  and  the 
complaint  was  therefore  dismissed, 

S~2369,  May  22,  1940,  Docket  3218:     (S.  P,)  . 

GiULAlIDIS,_FORCI^AS_&_DOimOS,_^  YA^.  _v^  I._HnilS_&_CO. , 

SM,T_LAKE  C I TY^  UTAH_ 

■  ■        Vio.lati.on  c,harged:    Failure  to  deliver  a 

carload  of  onions  in  accordance  with  contract. 
Prln.cip:ai  poinjt  involved lo  implied  warranty 
D-21  that  perishable  produce  will  remain  sound 

for  any  definite  period  of  time  after  delivery, 
Cirderi:    Complaint  dismissed,  . 

Outline  of  Facts, 

On  or  about  February  18,  1939,  through  a  broker,  complainant 
purchased  from  respondents  a:  carload  of  600  50-lb,  bags  of  U,  S,  ITo,!, 
3"  and  up,  Utah  Sweet  Spanish  onions,  then  at  St,  Louis,  Mo,,  at  the 
agreed  price .  of  $1,80 '.per  bag,,  or  for  $;^108p,  delivered  Norfolk,  Va, 
The  shipment  was  diverted  to  complainant  at  Norfolk,  where  it  arrived 
on  February  21  and  v/as  accepted  by  complainant,  which  paid  the  agreed 
purchase  price.    Subsequently,  however,  on  the  removal  of  some  pack- 
ages from  the  car,  some  damaged  onions  were  discovered  a,nd  complainant 
requested  an  allowance,  which  was  refused  by  respondents.  Complain- 
ant thereafter  stored  the  onions  and  reconditioned  as  many  of  them  as 
necessary  whenever  they  were  sold,  over  a  period  extending  from  Feb- 
ruary 23  to  April  14,  during  which  time  $996.30  was  received  from 
sales,  a  logs  of  52-1/2  bags  being , sustained,    Testimony  was  intro- 
duced by  complainant  in  an  effort  ft  o  -show .  that  if  the  shipment  had 
been  up  to  contract  req^uirements  it  could  have  been  sold  for  $1350, 
and  an  avrard  for  the  difference  between  that  amount  and  $996.30,  or 
$353.70,  was  sought. 
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Certificate  of  Federal-State  inspection  at  Ogden,  Utoii,  on 
February  11,  shov/ed  the  onions  then  graded  U.  S.  ITo.  1,  3-inch  raini- 
mviXm     Corrplainant  believed  that  the  injury  in  the  onions  resulted 
fron  freezing,  and  certificate  of  Federal  inspection,  for  condition 
only,  on  February  24,  stated:    "Stock  generally  fairly  firm  to  uostly 
firm.    An  average  of  5io  of  stock,  ranging  in  different  sacks  fron  2 
to  10^,  shows  fron  1  to  3  outer  fleshy  scales  or  several  inner  scales 
of  a  glassy,  v/a,ter~ soaked  appearance  characteristic  of  freezing 
injury,  the  affected  stock  being  distributed  in  sacks  in  various 
locations  in  load,    No  decay," 

Ruling  included  i.n_Deci.sion 

Conplaina,nt  failed  to  shov;  that  respondents  failed  to  deliver 
onions  v/liich  net  Contract  requirenent s.     The  certificate  of  Federal 
inspection  made  at  respondents'  request  showed  no  decay  and  stated 
that  only  5fo  of  the  onions  were  droanaged  in  a  nanner  characteristic 
of  injury  fron  freezing.    This  v/as  not  proof  that  the  stock  failed  to  . 
grade  U.  S.  No.  1  on  arrival  at  destination,  since  a  tolerance  of 
5^  is  alloi'\red  for  injuries  of  the  type  described  in  the  certificate. 
The  defects  reported  as  characteristic  of  freezing  injury  v/ere  not 
of  such  nature  as  v/ould  progress  or  spread  under  normal  storage  condi- 
tions.   The  onions  were  not  reconditioned  within  a  reasonable  tine 
and  the  record  failed  to  contain  any  showing  \\rhatever  that  the  con- 
tract provided  for  the  purchase  and  sale  of  onions  suitable  for 
storage  purposes.     There  is  no  implied  X'/arrantj-  that  perishable  pro- 
d.v.ce  v/ill  remain  sound  for  any  definite  period  of  'tine  after  de- 
livery.   The  conplaint  was  dismissed, 

S-2377,  May  22,  1940,  Docket  3224:     (S,  P,) 
CITY_PR0DUCE_&_C0MISSI0K  CO^,_LOEAIN,_CHIO  v._rs.-.H._MRTIN 

Vio.lat_ion  charged:    Failure  to  deliver  . 
a  carload  of  potatoes  in  compliance 
v/ith  contract  specifications. 

Prj-nc^i^al.  ;points_inv£lved:  Seller  re- 
quired to  refund  excess  paid  as  freight 
charges;  other  claims  denied  through 
failure  to  furnish  adequate  proof  of  loss,  . 

Order:     Complainant  awarded  $12,06,  plus 
interest. 

Outline  of  Facts  .    '  • 

On  or  about  September  25,  1937,  through  a  broker,  complainant 
purchased  from  respondent  one  carload  of  U,  S,  No,  1  Green  Mountain 
potatoes  at  $1.15  per  cwt.  delivered  at  Lorain,  Ohio.  Respondent 
shipped  from  Fort  Kent,  Maine,  a  carload  cf  400  100-lb.  sacks,  Bho\m 
by  Federal-State  of  Maine  inspection  to  have  graded  U,  S.  Mo,  1, 
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size  A.,"  on  the  morning,  of  SeptemlDer  25,  and  'billed  complainant  for 
the  purchase  price  of  $450  less  $265.30  freight  and  refrigeration 
charges,  or  $193«70,  which  was  paid  ty  complainant,    The  receipted 
freight  hill,  however,  showed,  that:  complainant  paid  the  carrier 
$278,36,  or  $12,06  more  than  respondent  allowed  in  computing  the 
charges  at  the  time  of  "billing.    Complainant  contended  that  the 
potatoes  showed  excessive  decay  and  362  sacks  were  reconditioned  at 
a  total  loss  of  $141. 15j  wliich  included  the  $12,06  difference  in 
freight,  a  loss  of  24  hags  at  the  invoice  price  of  $27,60,  the  cost 
of  305  new  hags  amounting  I*.'©  $30o50,  and  the  cost  of  $41  for  82  hours 
of  labor,  the  total  of  which -actually  amounted  to  $111,16, 

Respondent  testified  that  he  had  reimhursed  complainant  in 
the  smn  of  $12,06,  hut  offered  no  evidence  of  payment,  and  later 
stated  that  he  could  not  find  the  canceled  check  evidencing  such 
payment, 

Federal  inspection  certificate  issued  Octoher -4,  stated: 
"generally  firm.    Average  2^  Late  Blight  Tuher  Rot,  initial  stage. 
Most  sacks  from  1^  in  some  to  8fo  in  others,  some  sacks  none^  averag- 
ing zfo  well  advahced  Slimy  Soft  Rot,  in  some  instances,  decay  follows 
Late  Blighti"       ■       -     ■  ■         .  ' 

■Rulings  i.nclud^d_in  ^©ci  s_i p_ri  :  .  , 

1,  Complainant  failed  to  fur hi sh  adequate  proof  that  the 
losses  alleged'  to  have  heen  incurred  in  reconditioning. this  ship- 
ment were  actually  sustained  hy  it..    Complainant '  s  vdtness  testified 
that  the  potatoes  were  reconditioned  with  the  loss  described  ahove 
and  he  identified  a  scrap  of  pa-per  which  he  said  had  heen  kept  in  , 
the  warehouse,  and  v;hich  appareiatly  v;as  intended  to  show  the  number 
of  sacks  reconditioned  and  the  numher  of  sacks  lost,  with  the  hours 
of  time  used  in  the  process,    ilo  evidence  v/hatevei*-  was'  presented  hy 
the  complainant  to  show  when  these  potatoes  were  reconditioned  and 
the  claimed  loss  of  24  sacks  was  twice  the  amount  of  Soft  Rot  indi- 
ca,ted  by  the  Government  inspection,  which  was  not  .made  until  four 
days  after  the  shipment  arrived  at  destination,    The  record  con-^ 
tained  no  evidence,  other  than  this  viritness's  testimony,  that  305 
hew  bags  were  used,  that  the  bags  v;ere  purchased  at  the  cost  claimed, 
or  that  it  was  necessary  to  use  ne\ir-bags, 

2,  Respondent^  s'  f  ailure  to  refund  to  ^complainant  the  excess 
of  $12,06  paid  as  freight  was  in  violation  of  section  2  of  the  act. 
Complainant  was  av;ardod  $12,06,  plus  interest,'  ' 
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S-2379,  May  22,  1940,  Docket  3325:     (3.  P,) 

T!  elation  charged:    Unjustified  rejection 

of  a  carload  of  onions. 
Prin^ip_al  E.oiJii  _invo.lved:    I'ailure  to 

notify  respondents  of  rejection  v.dthln 

time  provided  in  regulations  amounted  to 

rejection  without  reasonalDle  cause, 
Orde:;;-,     Complainant  awarded  $300,  plus  interest; 

publication  of  facts. 
Ap:peal:     On  verdict  of  jury  in  U.  S.  District 

Court  in  favor  of  respondents,  Secretary's 

decision  not  sustained. 

Outline,  of  Facts 

On  or  about  May  16,  1938,  throiogh  a  broker ,  complainant  sold 
to  respondents  one  carload  of  600  sacks  of  80^  U,  S.  Ho.  1  grade 
onions,  at  $1.45  per  sack  delivered  Baltimore,  Md.    Six  hundred 
sa,cks  of  onions,  certified  by  Federal-State  inspector  as  grading 
"U.  S.  Commercial  with  approximately  80^  U.  S.  No.  1  quality"  at  the 
time  of  shipment  from  Poth,  Texas,  on  May  14,  were  transferred  at 
G-alveston,  Texas  to  the  Morgan  Steamship  Lines,  which  delivered  them 
at  Baltimore,  v^here  they  were  rejected  by  respondents.  Transporta- 
tion charges  from  shipping  point  in  Texas  to  Baltimore  amounted  to 
$285.34,  which,  deducted  from  the  gross  price  of  $870,  Ipft  the 
contract  price  $584.56.    After  rejection,  the  shipment  was  resold  for 
the  net  sum  of  $284,66,  or  at  a  loss  to  complainant  of  $300,  for  the 
recovery  of  v/hich  complainant  sought  an  award. 

The  testimony  showed  that  the  steamship  arrived  at  Baltimore 
on  Sunday,  May  22,  and  respondents  were  notified  by  telephone  and 
letter  during  the  day  of  May  23  that  the  onions  were  unloaded  and 
available  for  delivery.    During  the  a,fternoon  of  Ma;';'  24,  respond- 
ents requested  Federal  inspection  and  the  Federal  inspector  told 
them  that  incomplate  examination,  which  had  been  made  for  the  steamr- 
ship-  company,  disclosed  zfo  decay.    During  the  afternoon  of  the  same 
day,  after  his  inspection  was  complete,  the  Federal  inspector  con- 
firmed this  report  of  3/i  d'ecaj'-, 

.      ■  S.uling^in eluded  i.n_DecisiorL 

« 

Respondents  failed  to  shov;  by  competent  evidence  that  they 
rejected  the  onions  prior  to  the  morning  of  ^'lay  25,  which  v/as  con- 
siderably more  than  24  hours  after  they  v;ere  notified  of  the  ar- 
rival of  the  shipment  and,  therefore,  not  within  a  reasonable  time, 
as  construed  in  the  regulations  promulgated  under  the  act.  Although 
respondents  ajpplied  for  Federal  inspection  on  May  24,  within  24  hours 
after  the  onions  were  unloaded  and  accessible  for  inspection,  and  a 
report  had  been  received  of  the  inspector' s  findings  some  time  in 
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the  afternoon,  no  action  was  taken  within  an  hottr  to  notify  the 
seller  or  the,  "broker  of  the  rejection.    Such  failure  to  notify  the  , 
complainant  or^  theyi^roker  xirithin  the  time  provided  in  the  regula- 
tions pronulgated  under  , the  ;act.  with  respect  to- their  intention  to 
refuse  to  accept,  the  onipns  .ampunted  to.  a  rejection  without  reason-  . 
able  cause,   'Complainant  was  awc?.rded  $300,  plus  interest. 

^pp.eal 

Appeal  was  filed  by  respondents  to  U.  S.  District  Court  in 
June,  1940;  case  was  tried  before  a  jury  October  23,  1940;  jury 
brought  in  Yordict  for  respondents  on  instructions  of  court  that 
jury  not  bound  by  regulation  but  could  arrive  at  oim  conclusion  as 
to  \^hat  was  a  reasonable  time  for  rejection, 

S-2381,  May  22,  1940,  Docket  3435:     (S.  P.)  -^l 

c.jij^  limim  co^.jrnTCEiii^Es^  I^^iana  v._PHiLLrps  mm^  co^, 

MmiEAP0LIS,_MM.  ■■■-..'^ 

Vijolation  diar^ed:    Unjustified  rejection 
of  a  carload  of  v/atermelons. 

Pri.njcipal  poi.nt.  involv^dj.   Proof  of  agency 
conflicting  and  no  note  or  memorandum 
signed  by  buyer  or  o.lleged  agent,  making 
contract,  if  one  entered  into,  unenforceable. 

Order:    Complaint  dismissed, 

P^^illne  of  Pacts  - 

Complainant  claimed  that  on  or  about  August  9,  1939,  through 
his  broker,  he  sold  to  A.  Marcus,  as  agent  for  respondents,  after 
inspection,  a  carload  of  watermelons  then  on  track  at  Minneapolis, 
at  $200  f.o.b,  Minneapolis,  but  that  two  days  thereafter  Ifercus  in- 
formed complainant's  broker-,  J»  P.  Michels,  that  Phillips  Pruit  Co,  • 
would  not  accept  the, melons.    On  resale  of  the  rejected  shipment  to 
another  purchaser,  a. loss  was  sustained  in  the  amount  of  $83,80, 
v;hich  complainant .  sought  to.  recover , 

Complainant's  proof  of  agency  consisted  of  the  sworn  state- 
ment of  Michels  that  "at  various  times  during  .July -and  August  1939i",' 
he  sold  carlots  of  me.lons ,  to  "the  respondents,  inspection  and  pur- 
chases being  ma.de  by  Marcus;  that  .in  each  instance  the 'invoices  for 
the  commodities  purchased  were  delivered  to  the  Phillips  Pruit 
Company"  and  that  ''remittances  vrere  received  by"  Michels  "from  the 
Phillips  Pruit  Company  in  payment  of  the  invoi'ces  so  rendered,"  On 
the  other  hand,,  the.  respondents  stated  that  Marcus  was  not  their  ' 
agent,  did  not  represent  them  as  agent,  and  was  not  connected  with 
the  respondents  in  any  capacity. 


~  640  - 


Rul,ing_in eluded  l.n_D^ci.si.on 

Hot  only  was  the  proof  of  agency  sliarply  conflicting,"  tut 
there  was  no  note  or  memorandum  signed  "by  the  respondents,  or 
either  of  them,  or  their  alleged  agent.    There  was  no  acceptance 
of  the  melons  and  the  contract,  at  most,  was  a  contract  to  pur- 
chase.   The  contract,  if  one  was  in  fact  entered  into  "by  Marcus,  as 
agent,  could  not  be  enforced  because  of  failure  to  comply  with  the 
requirements  of  the  statute  of  frauds.    The  complaint  was  therefore 
dismissed, 

S-2385,  May  22,  1940,  Docket  3414:     (S.  P.) 

PHILLIP S_&_CO.j^  n^C.j^  IORFOIJC,_YA._v^  S._&_Sj.  PRODUCE  00^, 

jomisTora;,_PA.j.  mb  j._e^  hslsoMj.  altoom,_pa. 

Vio.lati.on  charged:    Unjustified  rejection 
of  a  carload  of  potatoes;  false  and  mis- 
leading statements, 

Pri.nc,i;Qal  £oi.nt.  involved;    Complainant  failed 
to  tender  shipment  of  potatoes  which  met 
contract  requirements. 

Order:    Complaint  dismissed. 

Outline  of  Pacts 

.Complainant  and  the  broker,  J.  S.  IJelsonj  contended  that  on 
July  6,  1939,  complainant . sold  to  respondent  a  carload  of  300  bags 
of  U.  S.  Ho,  1  Cobbler  poto.toes  at  $2.35  per  100  lb,  bag  delivered, 
or  for  the  sum  of  $705,  less  freight,  as  evidenced  by  broker's 
standard    confirmation  of  so-1g,  one  copy  of  which  was  submitted  to 
thj^s  office  by  the  broker  and  another  by  the  complainant.  The 
broker  claimed  that  a  third  copy  was  mailed  to  S.  &  S.  Produce  Co, 
on. the  morning  of  July  7,    On  July  6,  complainant  shipped  the  ' 
potatoes  from  Toano,  Va. ,  and  on  the  same  day  diverted  them  to 
Johnstown,  Pa.,  where  the -car  arrived  promptly,  but  S,  &  S.  Produce 
Co,  claimed  the  stock  was  damaged  and  refused  to  accept  delivery 
unless  complainant  would  grant  an  allowance  of  tvrenty  cents  per 
sack.    Complainant  refused  to  grant  any  allowance  until  proper  proof 
was  submitted  to  show  the  damage,    Ho  attempt  was  made  by  the  S,  &  S, 
Produce  Co,  to  support  the  claim  that  the  potatoes  v;ere  damaged,  but 
instead  S.  &  S.  Produce  Co,  arbitrarily  refused  to  accept  the  ship- 
ment.   Resale  was  made  at  $1,70  per  bag  delivered,  or  for  the  net 
sum  of  $403,95  after  allowance  of  $106,05  for  freight  charges,  which 
was  $195  less  than  the  price  for  vrhich  sale  had  been  made  to  S.  &  S. 
Produce  Co,    In  addition  to  this  sum  complainant  asked  to  be  re- 
imbursQd  for  $15  telegraphic  and  telephonic  expense  in  connection 
with  the  rejection  and  resale  and  $4,4^)  demurrage,  but  failed  to 
present  any  proof  in  support  thereof,  so  these  items  could  hot  be 
included  in  the  claim  for  damages. 
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Pederal-State  inspection  at  Toano,  Va,,  on  July  6,  showed 
"Grade  defects  range  from  5  to  15^  averaging  approximately  lofo' 
chiefly  pitted  scat o    Less  than  1/2  of,  ifo  soft  rot"  and  the  stock 
failed  to  grade  U.  S.  Uo«  1,  approximately  90fo  heing  of  U.  S.  Ho.  1 
quality. 

Rulings  include d_i2i  Decision 

1,  An  enforceable  contract  for  the  purchase  and  sale  of  the 
potatoes  was  entered  into  "by  the  parties,    S,  &  S.  Produce  Co,  did 
not  deny  receiving  a  copy  of  the  confirmation  of  sale,  which  was 
presumed  to  have  heen  received  promptly,  and  the  record  failed  to 
show  that  any  ohjection  was  made  to  the  sale  as  specified  therein 
tLntil  an  answer  to  the  complaint  was. filed  denying  that  the  potatoes 
were  purchased, 

2,  The  facts  as  presented  in  the  record  failed  to  disclose 
any  liability  on  the  part  of  J.  E.  Nelson. 

.  .3o-  ■  Complainant  failed  to  tender  a  shipment  of  potatoes  which; 
met  contract  requirements  because  of  permanent  grade  factors.  The 
complaint  was  therefore  dismissed,  ■ 

j  ■       '  ■ 

S~2386,  May  22,  1940,  Docket  3300:     (S.  P.)  ■  " 

J0SIPH_R0TIp]pERG,_BipTAi04.' ^ 
lOEPOI^K.JTA. 

Vijolation  c.b^r^ed;    Failure  to  pay  a  deficit 
incurred  in  selling  on  consignment  a  car- 
load of  spinach.     ,  . 

Prin^i^al  £oi.njfc  inyoived^    In  failing  to 
show  he  performed  his . duties ■ ih,  attempt- 
ing to  sell  respondent's  rejfBcted  spinachj 
he  failed  to  prove  his  right  td. recover 
alleged  deficit, 

Ordex:    Complaint  dismissed., - 

Out  1  i.ne  of  Pacts 

On  or  about  November  16,"  1938,  respondent  shipped  a  Carload 
of  715  bushels  of  spinach  from  Lake  Smith,  Ta, ,  consigned  to  the 
Atlantic  Commission  Co,,  Detroit,  Mich.,  but  before  it  arrived  at 
that  point  it  was  diverted  by  the  Atlantic  Commission  Co,  to  Buffalo , 
N.  Y,,  for  delivery  to  Ward  H,  Kendrick.    Kendrick  promptly  rejected 
the  shipment  and  immediately  thereafter  respondent  instructed  the 
Atlantic  Commission  Co.  of  Stiffalo  to  get  some  reliable  dealer  to 
sell  it  for  respondent's  account  vdthout  further  delay.    In  compli- 
ance with  these  instructions,  the  shipjiont  was  delivered  to  com- 
plainant after  the  close  of  the  market  on  November  21,  Complain- 
ant, without  any  notice  whatever  to  respondent,  allowed  the  shipraont 
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to  stajid  in-  the  car  until  sometime  NovemlDer  25  "before  attempting  tc 
sell  any  part  of  it*    A  period  of  approximately  two  weeks  vms  con--  , 
stuned  in  tho  sale  of  the  spinach,  at  the  close  of  which  time  a  little 
more  than  70^  of  it  was  condemned  and  dtunped  "by  the  Buffalo  City 
Health  Department,  nnd  complainant  rendered  accounting  showing  a 
deficit  of  $162,27,  for  the  recovery  of  which  this  complaint  v/as 
filed. 

Euling_included  i.n_D^cisi.on 

In  failing  to  show  that  any  effort  was  made  to ' sell  the  spin- 
ach until  some  three  or  four  days  after  he  agreed  to  handle  it,  com- 
plainant failed  to  raa^ke  a  prima  facie  shoxfing  that  he  performed  his 
duties  in  accordance  with  contract  requirements  and  for  this  reason 
he  failed  to  prove  his  right  to  recover.    Complainant-  contended 
that  the  delay  in  starting  to  sell  was  due  to  a  glutted  market,  hut 
he  did  not  so  advise  respondent,  who  was  aisked  to  pay  $52,80  demur- 
rage as  part  of  'he  alleged  damage c    The  spinach  v/as  apparently  in 
poor  condition  \«rhen  it  arrived  at  Buffalo,  hut  complainant  either 
knov;  this  or  owed  a  duty  to  respondent  to  examine  the  shipment 
promptly  and  acquaint  himself  with  the  requirements  for  disposition. 
If  it  required  prompt  handling,  as  it  evidently  did,  it  was  com- 
plainant 's  duty  to  act  promptly  in  making  disposition  or  advise  the 
respondent  that  the  condition  of  the  market  would  not  permit  such 
action.    Complainant  introduced  evidence  to  show  that  two  weeks  v/as- 
not  an  unreasonahle  length  of  time  within  v/hich  to  dispose  of  spin- 
ach in  the  condition  of  that  here  under  consideration.    This  might 
he  acco3't;ed  as  true  and  yet  not  answer  the  question  of  why  no  Bales,', 
were  made  until  approximately  three  days  after  complainant  agreed  to 
handle  the  spinach.    It  was  possihle  tliat  it  could  have  heen  sold 
for  a  sum  sufficient  to  pay  all  costs  if  it  had  heen  offered  promptly. 
At  least  the  demurrage  charges  of  $52,80,  in  all  prohability,  v;ould 
have  heen  suhstantially  reduced  or  eliminated.    Complainant  submittal, 
testimony  to  shov/  that  Virginia  spinach  was  selling  at  B-offalo  "dur- 
ing the  week  of  ITovemher  21,  1938",  at  prices  ranging  from  50  to  75j^ 
per  hushel,  "poor  lower,"    It  appeared,  therefore,  that  there  was  a 
market  at  Buffalo  during  the  time  the  spinach  was  held  hy  complain- 
ant hefore  the  car  was  opened.    The  complaint  was  therefore  dis- 
missed. 
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S-.2389,  May  22,  1940,  Docket  3301  .^JS.  P.) 

KETZGMS^  lie. J.  GBEMVILLE^  MICIL  ,_v^  SlTKll^_BROS,jmjlTJi^R^^ 

.Tiolation  charged:    Un^tistTfied  rejection 
•  .  of  a '  carload  of  onio^nfev  !  -"^  .•  •..".i' 

Princi£.al  £bi.nt  involved:  ••  Buyer  justified 
in  refusing  to  accept  semi -gldbe  tjrpe 
onions  tendered  under  contr^'(5t,, calling 
for  'fellow  Globe  onions. 

Order:    Complaint  dismissed 

..    .  Ogtline  of  lacts  <:  '- 

On  or  about  October  19,  1938,  complainant  sold  t,o  respondents 
a  carload  of  U.  S,  No,  1  Yellov;  Globe  onions,  v/ar ranted  as  75;  tOi  . 
85^  2"  in  diameter,  to  be  delivered  in  50-pound  bags,  at  ■$l,.p4  per 
sack  delivered.    Shipment  of  500  sacks  was  made  from  Ionia,  rMicii. , 
on  October  22.    Upon  arrival  at  New  York  City,  respondents. refused 
to  accept  the  onions  at  the  agreed  purchase  price,,  assigning  as' a 
reason  that  they  were  not  globe  tj^^e,  but  semi-flat  or  semi-globe 
ty^)e.    Respondent  claimed  that  flat  or  semi-flat  type  of  yellow 
pnions  do  not  sell  on  the  ITew  York  City  market  as  well  as  yellow 
globe  type  onions,  and, offered  to  accept  at  a  reduction  in  price, 
or,  as  an  alternative,  to  accept  a  replacement' shipment •  Complain- 
ant declined  to  forward  another  car  or  make  a' reduction  in  price 
and  thereafter  resold  the  shipment  for  net  returns  of  $314,11, 
claiming  damages  of  $78.39, 

,  The  I'ederal  inspector  at  shipping  point  'described  the  onions 
as  '^Yellow  oni'>ns  in  new  50-lb,  papernet  sacks  stenciled    Good  Luck' 
brand,"  and  certified  that  they  graded  U.  S,  llo.  1,    However,  he 
stated  that  the  onions  were  ^'serai-globe  type,'^  and  at  the  time  he 
issued  his  original  certificate  he  did  not  indicate  thereon  the 
shape  because  that  information  v/as  then  not  required  to  be  placed 
on  certificates, 

..  ,,  Euling_included  i.n_neci.si.on 


Complainant  failed  to  furnish  onions  that  were  6f  globe  type 
and  respondents  were  justified  in  refusing  to  accept  the  shipment 
at  contract  price.    The  complaint  vras  therefore  dismissed,  x 
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S-2390,  May  22,  1940,  Docket  3209:     (S.  P.) 

iroiMAPOiiSj^  nro. 

Vio.lati.on  c.harged:    Unjustified  rejection 

of  a  carload  of  onions. 
Pri.nc.i£al  £oi,nt.  involved;    Burden  of  proof 

on  complainant  to  establish  specifications 

of  contract . 
Order:     Conrplaint  dismissed 

Out li.n.e  of  Facts 

On  October  15,  1938,  complainant  sold  to  respondent  a  carload 
of  Idaho  Sweet  Spanish  onions  then  on  track  at  Chicago,  111,,  at  35^ 
per  50- Ih.  hag.    Complainant  contended  tliat  the  sale  was  made  after 
respondent's  inspection,  at  a  price"  f.o«h,  Chicago,  and  that  there 
was  no  warranty  or  representation  as  to  the  condition  of  the  onions, 
particularly/  as  to  the  extent  that  they  were  affected  by  deco.y,  and 
because  the  onions  were  rejected  by  respondent,  complainant  asked 
for  an  award  of  $181»88  to  cover  damages  sustained. 

\       Respondent  contended  that  the  onions  were  purchased  at 
Chicago,  111.,  at  35cJ  per  bag  "foO.b.  India.napolis,  x\rith  allowance 
of  5^  decay  ***  and  therefore  no  inspection  vras  made  at  Chicago,  or 
before  (the  onions)  arrived  in  Indianapolis  on  October  17,  1938," 
Both  parties  presented  witnesses  to  support  their  statements. 

Arrival  notice  issued  by  the  railroa.d  showed  the  car  was  way- 
billed  from  Milwaukee,  Ifise,  Oct,  12  and  arrived  at  Chicago, 
Oct,  13.    J^ederal  inspection  at  Indianapolis  on  Oct,  18  showed 
decay  ranging  from  40  to  75fo  "averaging  approximately  50^  for  the 
lot  as  a  whole 

Ruling^included  i.nJDe.ci.si.on 

The  oral  evidence  was  sharply  conflicting  and  there  v/as  no 
evidence  of  a  physical  na.ture  to  support  or  corroborate  the  con- 
tentions of  either  party  to  the  dispute.    The  complainant  had  the 
burden  of  proof  and,  since  he  failed  to  present  convincing  evidence 
sufficient  to  meet  that  burden,  the  complaint  was  dismissed. 
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S-2391,  May  22,  1940,  Docket  34,31:..  (S.  P.)  .     ..  . 

TROiyBETTA'S  lUC.j.  SOUTH  Mmil ,_IliOE,IDA_v.  SPIMI^  BEOTipES,  

•BOSTOI^.MA.SS.  ■  '■'  ■ 

Vio.lati.on  c.har£Gd:    Unjustified  rejection 

of  a  carload,  of  tomatoes. 
.  .      .Principal  point  involved:    To  prove  that 

rejection  w£is' not  justified,,  oonplainant 

must  show  that  tomatoes  complied  with 

specifications  of  contract. 
Order:  '  Complaint  dismissed, 

'  ■  Outline  of  Pacts 

On  March  7 y  1939,  'respondents .made  d-  contract  with  complain- 
ant, "by  telephone,  involving  tv;d  cairToads  of  tomatoes  to  he  shipped 
from  Dania, .Florida,  to  respondents  at  Boston,  fessachusett s.  The 
second  carload  was  sent,  accepted  and  paid  for,  and  no "complaint  was 
made  as  to  it.    Complainant  bought  the  first  carload  for  $995,60 
and  paid  for  it,  "but  xirhen  it  arrived  ih  Boston  it  vras  rejected  "by 
the  respondents,  who  claimed  they  had  purchased  U,  S,  Ho,  1  tomatoes, 
o-nd  they  submitted  a  certificate  of  Pederal  inspection  made  at 
Boston,  Mass.,  on  March  13,  shoving  tha,t  the  tomatoes  failed  to 
grade  U.  S,  Ho,  1. "account  defects  in  excess  of  tolerance,"  Com- 
plainant claimed  that  the' contract  entered  into  made  it  the  agent  of 
respondents  to  piir chase,  tomatoes  which  were  to  be  of  6x7  and  7x7 
sizes,  with  no  reference  to  grade,  it  being  agreed  that 'Edge  brand 
or  Prostie  brand  would  be."  satisfactory.    After  rejection  the  ship- 
ment was  resold  by  complainant., at  a  loss  of  $363,40,  to  which,  in 
claiming  damages,. \ms  added,  expense    of  $11.58  in  sending  telegrams. 

Bulin;":;"  included  i.n_Deci.si.on 

If  the  tomatoes  sent  were  not  such  as  the  contract  called 
for,  there  was  reasonable  caus.e  for  rejection  of  them  by  the  respond- 
ents.   In  order  to  prevail,  then,  complainant  would  have  to  show 
that  the  tomatoes  did  comply  with  the  specifications  in  the  contract. 
The  evidence  .a,s  to  what  those  specifications  were  was  in  direct 
conflict,  and- it  was  not  established  that  the  contract  called  for 
such  to]jiatoes ..as  vrere  sent.    The  cojnplaint  was  therefore  dismissed. 
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S-2422,  Jrnie  21,  1940,  Docket  3492:     (S.  P.) 

EAZIimmST_mCAwTII^  COjj.,_ilC^,JUZLjIlHimST,_FJSS._v,  ZEi.DM^;smi 

Violation  c,har£ed:    Unjustified  rejection 

of  a  carloa-d  of  catljage. 
Pri.n^i2,al.  £oi.nt •;_inv^lved:  Administrative 
J-14  tribunals  are  not  bound  to  strict  rules 

of  procedure  follov/ed  by  courts. 
Compla-int  dismissed. 

Outline  of  Pacts 

On  May  8,  1939,  through,  a  broker,  complainant  sold  to  respond- 
ents one  carload  of  "U,  S.  lo.  1,  Medium,  Eotmd  Type  Cabbage  -  fresh 
green  stock  -  heavy  bulge  pack  -  packed  in  pony  crates  ®  $1.30  crate 
delivered."     On  ':he  same  day  complainant  loaded  400  crates  into  a 
car  at  Hazlehurst ,  Miss.    At  the  request  of  respondents,  on  May  9 
the  Pederal-State  Inspection  Service  at  Crystal  Springs,  Miss., 
wired  respondent  the  results  of  their  inspection  on  May.  8,  including 
a  statement  that  tlie  cabbage  graded  U,  S,  No,  1  green  and  that  it 
ranged  from  1-1/4  to  4-1/2,  mostly  2  to  3-1/2  pounds  in  weight,  v/ith 
three  to  seven,  mostly  three  to  five,  wrapper  leaves.    The  shipment 
arrived  at  Pittsburgh  May  12  and  respondents  promptly  rejected  it, 
claiming  it  was  not  a  car  of  U,  S,  Ho.  1  Medium,  as  specified  in  the 
contract*    Reso.le  was  made  at  $1.10  per  crate  f.o.b,  Pittsburgh,  Pa., 
and  co-'plainant  claimed  a  loss  of  $101.10,  for  the  recovery  of  which 
this  complaint  was  filed.    Subsequently  complainant  adopted  as  its 
approximate  loss  the  sum  of  $81,10  as  shoxim  in  the  report  of  inves- 
tigation made  by  the  Department,    Complainant  claimed  that  from 
telephone  conversations,  and  not  then  having  a  copy  of  the  specifica- 
tions, the  request  for  green  cabbage  was  understood  to  permit  ship- 
ment of  U.  S.  Ho.  1  green;  that  respondent  knevr  on  May  10  that  the 
car  was  U,  S,  No.  1  green  cabbage  and  if  it  had  been  rejected  at 
tv/o  or  three  days  out  it  xirould  have  been  much  easier  to  dispose  of 
it  and  at  less  expense. 

In  support  of  complainant's  position  that  rejection  on  the 
ground  that  the  cabbage  heads  were  not  of  proper  size  barred  later  : 
objection  that  it  was  U.  S.  No.  1  Green,  its  attorney  quoted  from 
55.  C.J. 309:  "By  Objecting  on  Other  Grounds.    It  has  been  stated  in 
many  cases  that  a  buyer  v/ho  bases  his  refusal  to  accept  the  goods 
on  specified  grounds  waives  all  other  known  grounds  of  objection 
which  could  have  been  urged,  particularly  vihere  he  acts  deliber- 
ately after  complete  information."    However,  this  quotation  was 
followed  by  equally  important  and  qualifying  statements:     "But  it 
has  been  held  that  this  rule  does  not  apply,  in  the  absence  of  an 
intentional  waiver,  v/here  the  b-uycr's  silence  as  to  other  grounds 
of  objection  does  not  induce  a  seller  in  reliance  thereon,  to 
change  his  position  to  his  detriment,  and  it  will  be  found  upon 
examination  of  the  cases  stating  the  rule  in  the  broad  terms  set 
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oat  above  that  in  some  of  them  at  least,  this  element 'of  estoppel  wa6 
involved.     The  rule  has.  ."been  vmolly  repudiated  in  some  cases-    And...  .  . 
in  any  event  the  "buyer,-  "bj^  his  '  silence ,  does  not  waive  grounds  o.f 
objection  of  which  he  has  no  knowledge,  and  which  hfe'is  n-ot  "bound  to 
anticipate."    Ke  also  cited  Griff in  .Grocery  Co.  v,  Richardson,  10  T. 
(2d)  457,  in  which  it  ^^ras  held  that  a  "buyer  could,  npV.5hject  to  the 
uneven  quality  of  sorghum  seed' in  "bags  after  havirig  rejected  the  ship- 
ment "because  of  poor  quality  ,  and  fliade  no" o"b jectiqn  .  to'';the  "bags  contain- 
ing varying  amounts  of-  seed,  which,-  if  ohjected  to  iD'efore,  could  have 
l)een  remedied  l3y  the  seller. 

Ruli.ngs  i.n_cluded_in  Decision 

1.     It  was  clearly  shown,  'and  admitted  "by  the  complainant,  that 
the  ca"b"bage  v/as  not 'in  strict  accordahce  \ifith  the  contract  requirements. 
The  only  difference  between  U.S.  No.'  1  Green  ca'b'bage ,  .  such  as  shipped  "by 
complainant,  and  U.S.  ilo.  1  ca'bbage,  .as  .specified  in  the  contract,  was 
that  U.S.  Ko.  1  cah'ba.ge  must  W  well  trimmed  and  U.'S.  lo.  1  Green  may 
'be  fairly  well  trimmed.     "Well  trimmed"  means  that  not  more  tha.n  four 
wrapper  leaves  can  "be  left  on  the  head,  while  in  the  case  of  "fairly 
v/ell  trimmed"  not  to  exceed  seven  vrraroper  leaves  remain  on  a.  head.  The 
term  "medium"  refers. .to.,  the  size  of  the  head,  vThic'h  has  nothing-  .to  do 
with  the  grade.  ■  Iri  the  case. of  domestic  round  type  calDhage,  the  term,  .. 
"medium"  me.ans'  tha.t  the  head  must  range  from  two  to  five,  pounds  in        -  - 
weight ,,  :"'ith  a^'^tole'rance  of  .15^^.., alio  wed,  "but  this  tolerance  is  restricted 
to  a '\*aridti,on" 'of  not.  more  than'iO'%  either  a'bove  or  "below ,, the  specified 
size .     ■  *  . 

■  2.     It  was.,  clea,rly.  shown  that  respondents  rejected-  the  shipinent  ■ 
promptly  upon  arrival,  there'by  placing  complainant  in  a. .position  to  , 
resell  vVitfh'out  unnecessary  delay.   .  In,,  this  case  an'  earlier  ohjection- 
"by  respondents  would  not  have  permitted  complainant  to  have  complied 
v,fith  the  contract  require.ments ,  'be,cause.  the  cabhage  had -been  in  transit, 
approximately  two  da.ys  before  respondents  knew  that  it  ..did  -not  meet 
contract  requirements.     The  remaining  ca.ses  cited  by  complainant's 
attorney  in  support  of  his  contention,  that.,  the  respondents  ,  were  re- 
stricted to' the  i^ea.sons  ^stated  at  the  t.ime  of  rejection  v/ere- cqncerned.  ., 
with  formal  court  procedure.  '  Administrative  tribunals  are  ..not  ■bo.und  ...  ... 

to  strict  rules  of  procedure  follov/ed  by  courts,  and  consideration, 
therefore,  .snould  be  given  in  this,  proceeding  to  any.  defense  whicij 
respondents  may  have  had,  regardless  of  when  it  was  first  asserted.by 
them.     The  complaint  was  dismissed.  . 
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S-2429,  J-une  22,  1940,  Docket  3569:     (S.  P.) 

MID-WESTM  BROZpAG^  &  DIST:;TBU^iria-_-CO.^  ST_LOinS^  l^SS0Tj5.I_v^ 

Tio.la.vi.on  iihar^edi    IFailure  to  pay  a  broker- 
age fee  and  expense  incurred  in  handling 
a  carload  of  cabbage, 
Pri.n.cij2al  £CilAt s_inv.olved:  G-eneral  rule  is 
coiimission  merchant  has  no  implied 
authority  to  reship  consigned  goods  to 
another  market  for  sale;  if  he  so  exceeds 
his  authority  he  is  liable  to  his  prin- 
cipal for  actual  loss;  agent  may  exceed 
his  authority  only  under  extreme  circum- 
stances; expenses  incurred  without  authority 
unallowable, 
^■^.l-^I.'     Complaint  dismissed;  counter- 
complaint  dismissed, 

filing,  of  Facts 

The  record  indicated  that  on  October  19,  1939,  by  telephone, 
respondent  agreed  to  consign  to  complainant  a  carload  of  cabbage 
which  complainant  would  sell  intact  for  a  brokerage  fee  of  $15, 
Thereafter  shipment  v/as  made  from  Chicago,  111.,  to  St,  Louis,  Mo,, 
and  the  car  arrived  at  destination  on  Priday,  October  20,    On  the 
next  dc.y  and  on  Monday  complainant  wired  respondent  that  prices  were 
too  low  to  make  sa.le,  and  on  October  24  that  sale  had  been  made  at 
Kennett,  Mo,    In  answer  to  respondent's  objection  to  the  manner  in 
which  the  sale  was  made  and  request  for  the  name  of  the  buyer,  com- 
plainant did  not  name  the  bujrer  but  advised  that  the  buyer  had  re- 
jected on  account  of  bad  condition  and  that  the  shipment  had  been 
released  to  the  bu^'-er  for  reconditioning  and  disposal  to  best 
advantage.     Several  weeks  later  complainant  advised  that  the  cab- 
bage had  been  sold  at  a  net  loss  of  $50,  but  no  evidence  was  sub~ 
mitted  in  support  of  such  statement,     Compla,ina.nt  asked  for  an 
sward  of  $154,32  to  cover  freight,  demxirrage,  brokera,ge .and  tele- 
graphic charges. 

Respondent  contended  that  complainant  was  authorized  to  sell 
the  car  at  St,  Louis  but  had  no  authority  to  consign  it,  that  re- 
spondent was  not  advised  of  the  deteriorating  condition  of  the  cab- 
bage and  should  not  be  liable  for  expenses  incurred  by  complainant 
in  mishandling.    A  counterclaim  v;as  filed  for  $164.69,  alleged  to 
be  the  purchase  price  of  the  cabbage,  or  respondent's  loss  result- 
ing from  the  mishandling. 


B-l 

B-3 

B-ll 

B-18 

B-4 

G-4. 


Ruliiigs  jjicluded_in  De6isipn-' 

..'1-    Complainant  showed  no  "authority,  either  expreaa  or  im- 
plled,  to  reship  the  c.ahhage  to  Kennett,  Mo.    If,'  as  the  evidence 
indicated,  complainant  had  prospective  biiyers  in  St.  Louis  and 
respondent  shipped  with  the  idea  that  sale  wo\lM^"fc>e  ef fee? t.eii  there, 
clearly  complainant  had  no  authority  to  diverfe  th6' car,  from  St.  Ixjuis. 
Even  though  the  evidence  indicating  an  agreement  to  sell,"  only  in 
St.  Louis  was  weak,  there  \iras  a. general  rule  that'  goods  consigned  to 
a  commission  merchant  are  to  -be  sold  in  the  market -to  v/hich  they 
were  shipped  arid  v/here  the  consignee,  or  factor,  transacts  his 
"business,,  and  that  he  has  no  implied  authority  to  reship  them  to 
another  market::  for  sale  there,;  Although  complainant  may  have  h?ld 
itself  out  as.  a  "broker  and  distri"butor ,  and  although  its  only  re- 
compense was  to  have  been  a  "brokerage  fee  of  $15,  the  record  never-  ■ 
theless  showed  th'at  as  agent  of  the  respondent. dt.':(l)  had  possession 
of  the  goods  and- (2-)  "dither  had  or  assumed  the  right  to  sell  the 
goods  in  its  own  name,  both  of  which  are  the  distinguishing  charac- 
teristics of  a  commission  merchant  or  factor.    Having  assumed  to  .  ■ 
act  in  such  capacity,  it  mast  be.  iicld  liable  to  the  obligations  of 
a  commission  merchant,  '  ■  ■ 

2,    In  regard  to  activities  of  a  selling  agent,  a  Depart-, 
mental  interpretation  and  construction  of  the  Perishable  Agricul- 
tural Commodities  Act  provides  as  follows:     "If  the  agent  feels  it 
v;ise  to  forward  the  shipment  to  another,  market,  the  consent  of 'the' 
shipper  . should  be  obtained."    Complainant  shotvfed^no  trade  custom  in 
and  ai^ound  St.  Louis  that  deviates  frbm;  the  above-stated  rule.  :■ 
Complainant  asserted,  but  did  not.  prove,  that  it  had  been  tiastomary 
for  it,  or  its  predecessor  in  busine'ss,  to  reship  comraodittes.  of 
respondent  to  Kennett,  or  to  points  in  that "vicinity,  and  that  com- 
plainant, or  its  predecessor,  had  previously,  xirithout  objection, 
sold  commodities  to  the  buyer  at  Kennett,    Respondent  strongly 
denied  the  assertion  and  averred  that  it  never  heard  of  the  buyer. 
Under  extreme  circumstances,  where  there  is  an  emergency  and  it  is 
impossible,  or  there  is  not  sufficient  time  for  the  agent  to  con- 
stilt  his  principal,  he  may,  if  necessary,  exceed"  his  authority  and 
act  to  the  best  of  his  own  judgment,,  so  long  as  he  does  so  in  good 
faith.    Even  assuming  that  the  cabbage  was  rapidly  deteriorating 
and  there  wa's  no  desirable  market  for  it  in  St.  Louis^"  it  "did  not 
appear  ths-t  complainant's  action  caine  within  the  above-stated'- 
exception,  which  has  been  applied  by<the  courts  with  great- 'cimt ion. 
There  was  ample  time  and  opportunity -for  complainant  to  have".',  con- 
sulted respondent.-    The  record  disclosed  that  there  were  several 
inspections  made  of  the  cabbage- wliile  at  •  St,  .  Louis,  Complainant 
neglected  to  advise  respondent  of  the  increasinglj'-  bad  condition, 
and  a  representative  of  complainant  even  ;stat,ed  on  October  23  that 
it  was  a  good  car  of  cabbage.    It  v/as  quite  probable,  especially 
in  view  of  respondent's  immediate  protest,  that  had  respondent  been 
fully  advised  of  the  circumstances  and  been  consulted  in  the  matter, 
it  would  not  have  consented  to  divert  the  car  to  Kennett  and  incur 
additional  freight  charges.    Since  it  ^^^as    determined  that  the 
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expenses  incurred  "by  complainant  resulted  from  an  unjustifia^ble  de- 
parture from  its  authority  and  were  therefore .not  recoverahle  from 
its  principal,  the  respondent,  there  was  no  necessity  to  decide  the 
several  other -defensive  questions  raised  by  the  respondent.  The 
complaint  was  therefore  dismissed. 

3.    Complainant's  liability  on  respondent's  counterclaim 
depended  on  the  actual  loss  to  respondent.    The  rule  has  been  stated 
that  if  a  selling  agent  reships  goods,  without  authority  or  instruc- 
tions from  his  principal,  he  is  liable  for  the  actual  loss  to  the 
principal,  that  is,  the  difference  between  the  market  value  at  the 
place  where  the  goods  should  have  been  sold,  and  the  price  for  which 
they  were  sold.    Without  a  clearer  showing  in  the  record,  the  price 
for  v/hich  the  cabbage  was  sold  at  Kennett,  Mo,,  might  be  considered 
as  nil,  since  the  sale  at  Kennett  v/as  changed  to  a  consignment  and 
it  appeared  that  no  net  proceeds  resulted  therefrom.    After  the  dis- 
pute arose,  respondent  sent  an  invoice  to  complainant  for  $164,49, 
which  respondent  claimed  was  the  price  it  paid  for  the  cabbage;  but 
the  respondent  did  not  submit  any  evidence  to  prove  the  market  value 
of  the  cabbage,  in  its  condition,  at  St.  Louis  on  or  about  the  time 
when  complainant  should  have  sold  it  there.    Inspection  reports  in  ■ 
the  record  indicated  that  the  commodity  vras  in  an  increasingly  bad 
condition,  not  shown  to  be  due  to  any  neglect  of  du:y  by  complainant, 
and  it  v/as  a  safe  assumption,  in  the  absence  of  any  proof  to  the 
contrary,  that  if  the  cabbage  was  not  of  any  commercial  valub  on  the 
date  sold  (later  consigned)  at  Eennett,  it  was  also  of  no  commercial 
value  on  that  date  at  St,  louise    Respondent  did  not  prove  that  it 
lost  anything  by  complainant's  acting  beyond  its  authority.  The 
amount  for  which  respondent  cladmed  to  have  purchased  the  cabbage 
was  unimportant,  especially  since  it  was  not  shovm  where  or  on  v;hat 
date  purchase  v;as  made.    Palling  to  prove  any  loss  or  damage,  re- 
spondent was  not  entitled  to  recover  its  counterclaim  and  it  was 
therefore  dismissed. 

S-2434,'  June  28,  1940,  Docket  3372:     (S.  P.) 

AMRICM  BMAm_DiSTRIBUTm  CO^,_EL  PASOj.  TMAS  v.  GEOl/IM-STASS 
PRODUCE  COj.,_HUTCHIlTSO^,_KAii;S^ 

Yi^lation,  c.harged:    Unjustified  rejection 
■    of  a  carload  of  bananas, 

Pri.n^i£al  £Qint s_invo.lved:    Since  complainant 
failed  to  prove  that  it  tendered  delivery  of 
a  carload  of  bananas  which  met  contract  re- 
quirements, respondent's  rejection  was  con- 
sidered not  without  reasonable  cause. 

0.3:'der:    Complaint  dismissed. 


On  or  about  April  21,  1938,  complainant , shipped  -  a  carload  of 
hana-nas  from  G-alvesto'n,  , Texas,  to  Fort  tforth,:  feias,  and  from  there 
to  Oklahoma  City,  Okla.,  v;here  it  arrived  April  36, .  and  the  hrokeragf 
firm  of  C,  H.  Robinson  Co*  was  requested  to  make  an  examination  and 
secure  a  buyer.    The  next  day  complainant  was  advised  that  examina- 
tion showed  25  to  50  bunehes  per  car  (this  car'bein^  one  of  several 
shipped  at  the  same  time)  were  found  to  be  rip©  and. turning.  On 
April  28,  a  similar  report  v/as  made  to  complainant  .that  75  to  100  ' 
bunches  per  car  had  been  found  to  be  ripe  and  turning.-;  Apparently 
no  commercial  inspection-  servicd  mside  inspection  .at  shipping  point, 
diversion  point,  or  at  destination.    The    Wichita,  Kansas,  branch 
of  the  b  .■•okerage  company  was  contacted  and  on  April  28  advised  com- 
plainant that  respondent  offered  $1,25  per  cwt,  f ,o,b,  Galveston, 
Texas,  which  offer  was  accepted  by  complainant.    The  broker  issued 
a  standard  memorandum  of-  sale  shovang  the  shipment  was  sold  as  a 
rolling  car,  on  track  Oklahoma  City,  and  the  banojias  v/ere  to  be 
"first-class  nines,"    The- car  moved  from  Oklalioma  Qity  to  Hutchinson 
K:insas,  where  respondent  refused  to  accept,  and  the  shipment  was      . ' 
then  resold  by  complainant  at  a  loss  of  $383,74,  for  the  recovery  bf 
which  this  complaint  was  filed,  , 

Respondent  maint-ained  that  the  purcho-so  was.  mo.de  "providing 
the  bananas  wore  first  class  nines,  fruit  free  from  .excessive  sca,rs 
and  would  arrive  Hutchinson, '  Kansas-,  in  a  greon  condition".- and  the; 
broker's  v;ire  of  April  30  to-  coniplainant  stated  respondent  estimated 
the  carload.  ■  showed  -  "80/^  ripe  50^  dead  ripe  of  xirhich  25/^  mashed  ■ 
30^  ripe  and  turning"  and  tha,t  all  \-jGTe  badly  scarred,  ... 

Complainant  insist ed-the  sale  was  made  on  the  basis  of  the  :, 
Oklahoma  City  inspection;  this  was  denied  bjr  the  brokerage  -  company, . 
which  claimed  the  memoranduia  of  sale  correctly  stated  the  terms  of'  . 
sale, 

Rul i ng,  i nc lude d  i n  .-^s jj:    -  - 

Since  wires  exchanged  between  complainant  and  the  broker Vs 
Wichita,.  Kansas,  office  shov/ed  quite  conclusively  that  the  com-  '• 
plainant  insisted  that  the  contract  was  made  "on  Oklahoma  City        . ■ 
inspection"  l^^hile  the  broker  contended  that  the  car  was  not  sold 
"on  Oklahoma  City  inspection,"  there  vras  considerable  doubt  whether 
there  was  a  meeting  of  the  minds  of  the  contracting  pa-rties.   =If  it  . 
were  conceded,  however,  that  a -valid  contract. was  entered. lnto.»  r.  .  •  • 
complainant  failed  to  sustain  'the  burden  of  shov/ing  that  it. t endeared 
a  "roller"  or  "rolling  car"  or  a  carload  of  "fir si 'class  .nines .as  -, 
definitely  specified  in  the  ■agreement,  anU  respondent Vs  re jectionv 
therefore,  was  justified.  . 
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S-2453,  July  23,  1940,  Docket  3318:     (S.  P.) 

J._I)_2_  pjLLSa^  MGITOLIAj.  DEL._  v._S_&_S_PE0DUC3_C0.^  iSWSm'ri,  J>A.,  ' 

Ti£lati_on  charge ds    Pailure  to  pay  the 
full  contract  purchase  price  of  two 
•.  .     truckload  shipments  of  peaches  and 

apples.  ,  ' 

Pri.nc.ij£al  -^oint.'  i.nvolvedj_    ITo  implied 
warranty  that  perishable  produce  will 
•  remain  sound  for  any  definite  period  of 
.time, 

Orde^:  Complainant  awarded  $151,20,  plus 
interest;  publication  of  facts. 

•  ...    QPiXiAS.  of  ^acts 

On  or  about  August  9  and  11,  1938,  through  a  broker,  complain- 
ant sold  to  respondents  two  truckloads  of  fruit.    The  first  one  con- 
sisted of  U.  S.  iJo,  1  Elberta  peaches  at  the  delivered  price  of  $2 
per  bushel  for  85  bushels  of  peaches,  2^  inches  and  up,  and  $1.50  per 
bushel  for  140  bushels,  2  inches  and  up.    Shipment  wos  made  by  ti^ick 
from  loading  point  in  Delav/are  to  Johnstoiim,  Pennsylvania,  where 
respondents  took  delivery  on  August  10,  after  having  had  an  oppor- 
tunity for  as  full  and  complete  inspection  as  they  cared  to  make, 
The  second  lot  consisted  of  peaches  and  apples  at ^ delivered  prices 
of  $1  per  basket  for  167  baskets  of  peaches,  ''2-21-  inches,"  90  cents 
per  bushel  for  30  bushels  of  '  Willio,ms  Hed  apples, 

"24  inches,"  and  75  cents  per  bushel  for  28  bushels  of  Williams  Red 
apples  "I-3/4  inches,"    So  far  as  the  contract  showed,  no  quality, 
condition,  or  grade  was  specified  for  either  the  poaches  or  apples 
in  this  lot.    Shipment  was  made  from  Delaware  to  Johnstovm,  v/here 
respondents  took  delivery  on  August  12,    Complodnant  received  $453.80 
of  the  total  contract  price  of  $805,  leaving 'an  unpaid  balance  of 
$151.20,  for  which  an  award  was  reauested. 

Respondents  claimed  some  of  the  peaches  i-iere  condemned  by  a 
loca.l  food  inspector  from  the  Health  Department  as  unfit  for  human 
consumption,  and  that  complaint  was  made  immediately  thereafter. 
The  condemnation  notice  v;as  dated  August  12,  and.  ordered  disposi- 
tion of  75  bushels  condemned  "as  per  J.  D.  Keller  lot  35  bu.  2"  to 
24"  size  40  bu.  2i  and  up  size," 

A  representative  of.  the  Department  made  an  investigation  of 
respondents'  records,  and  found  they  failed  to  disclose  v/hat  ship- 
ment the  condemned  peaches  v;ere  from,  v/hen  sales  were  first  made, 
or  v;hen  they  v;ere  completed  on  either  of  the  truckloads,    They  also 
failed  to  show  what  stun,  or  sums,  v;ere  received  by  respondents  on 
any  of  the  sales,  or  v/ho  made  the  purchases. 
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Hulin;g:  inGluded  in  Detiision    .  '    ..■  •■ 

There  was  no  showing  of  the  e:cact  times  when  (  Complaint  was 
made  to  the  complainant,        af  the  cause  of  .decay,  but  it , was.  clear 
that,  contrary  to  the  respondents'  statemeiit-  in  their  answer,  the  ... 
peaches  which  wei'e  condemned  came  from'  the .  first  ■  truckload  whicli  . 
was  inspected  and  accepted  hy  respondents  tv/o  days  "before  it  was,/ 
condemned.    Jack  Schmerin  told  the  investigator  they  had  no  evidence 
showing  the  peaches  did  not  meet  contract  requirements  at 'the  time 
of  acceptance,    Turther,  the  receipt ,  given  by. ; respondents  .for' the 
peaches  bore  no  notation  that  the  fruit  was  not  satisfactory,.  It  is 
a  vrell  known  fact  that  poaches  are  highly  perishable  and  it  has  been 
repeatedly  held  in  decisions  under  the  act  .that  a  shipper  cannot  be 
bound  by  an  i%lied' \^arranty  that  a-ny  kind  of  perishable  produce 
will  Bomain  sound  for  any  definite  period  of  time  after  acceptance 
of  delivery,    This  is  particularly  true  where  the  produce  has  been 
accepted  after  a  full  opportunity  for  inspection,  as  in  the  instant 
case.      Under  these -Conditions,  the  burden  of  proof  rested  on 
respondents  to  show  whatever  loss  they  may  have  sustained  in  the 
handling  of  the  produce;    Furthermore,  it  was  encumbent  upon  them 
to  show  that  such  loss  as  they  may  ha.ve  sustained  was  the  direct 
result  of  some  fault'  of  complainant ,  or  that-  the  fruit  was  not  as 
specified  in  the  contract.    The  record  failed  to  show  that  complain- 
ant contributed  to  the  loss  claimed  to  have  been  sustained  by  re-, 
spondents  and  complainant  was  therefore  awarded  $151,20,  plus 
interest, 

S-2457,  July  27,  1940,  Docket  3281;  (Hearing) 

Rej.  _Applic.aii^n_of  Michael  Diibin, ^Philadelphia, _Pa,jt.  for  a 
■license  -litid-er  the  Peri_£hable_Agrj^culjtura3.  ^omn-iodi,ti.e^  Act. 

Prin:ci;Qal  'spip.t  invol,v_edl    lifhile  acting  in 
..  capacity  of  president  he  was  charged. with 
.  .  ■        "       duty  of  knowing  the  ability  of  the  corporgi- 
■  tion  to  meet  its  obligations. 
.   ■  Ordexi    Michael  Babin' s  application  for  a  .' 
license  denied,  . 

Outline  of  Pacts 

A  hearing  was  held  to  determine  the  truth  of  allegations 
contained  in  an  order  to  shovr  cause  why  Michael  Dubin  should  not  be 
denied  a  license,  it  being  alleged  that  while  he  v;as  an  officer  of 
Jr  H.  Ihibin  &  Co,,  Inc,  Philadelphia,  Pa,,  the  corporation  failed, 
neglected  and  refused,  \irithout  reasonable  cause,  to  account,  either 
in  full  or  promptly,  to  several  jobbers  and  consignors  of  perish- 
able agricultural  commodities,  and  that  the  corporation  had  several 
outstanding  obligations. 
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The  applicant  testified  tliat  h.e  was  Vice  President  of  the 
corporation  from  the  date  it  v-ra,s  licensed  until  it  failed  and  that 
he  acted  in  the  capacity  6f  salesman  and  buyer  and  was  not  aware  of 
its  financial  condition  until  it  had  hecome  practically  insolvent, 
the  finances  being  handled  by  the  Secretary  and  Treasurer;  that  the 
President  travelled  practically  all  the  time  the  corporation  was 
licensed  and  performed  most  of  the  buying  services,  except  for  a 
period  of  seven  months  when  he  v/as  avray  from  the  business;  that 
when  it  failed  the  corporation  owed  H,  ¥.  Bird,  Miami,  Plorida, 
$2718.02  (the  proceeds  of  sale  of  6  carloads  of  tomatoes  handled  on 
joint  account  during  May  1938),  Altman  &  Sv/artz,  Buffalo,  IT.  Y, , 
$489,03  (the  purchase  i^rice  of  one  carload  of  California  grapes) , 
and  Leonard  (Casey)  Jones,  Los  Angeles,  California,  $5682,85  (the 
purchase  price  of  5  carloads  of  lettuce  and  2  carloads  of  peas  re- 
ceived in  inter  a  ta.te  commerce)  ;  and  that  the  corporation  did  no 
business  after  it  found  it  v/as  unable  to  pay  its  obligations,  (it 
ceased  business  in  ITovember,  1938 ») 

Eulin^includcd  in_DGcisi.on 

The  applicant  was  responsible  in  whole  or  in  po.rt  for  the 
failure  of  J.  H.  Dubin  &  Co.  .to  account  to  the  shippers  arid  was 
deemed  unfit  to  receive  a  license  under  the  act*    I:.c  v/as  connected 
v/ith  J.  H.  Bubin  &  Co.  in  the  capacity  of  Vice  President,  and,  dur- 
ing the  absence  of  the  president  for  seven  months,  it  might  be  pre- 
sumed   that  he  acted  in  the  capacity  of  president.    On  behalf  of  the 
corporation,  the  applicant  entered  into  agreements v/ith  shippers  and 
producers  providing  for  the  purchase  and  handling  of  perisho.ble  agri- 
cultural commodities,.    In  entering  into  such  agreements  Dubin  pledged 
the  credit  of  the  corporation  and  promised  the  shippers  tho.t  pay- 
ment v/ould  be  made  by  it,    V/hile  acting  in  the  capacity  of  7ice 
President,  or  as  President,  he  knew  or  was  charged  v/ith  the  duty  of 
knowing  the  ability  of  the  corporation  to  meet  the  obligations 
v/hich  the  corporation  assumedc    The  several  failures  of  the  corpora- 
tion to  account  to  the  shippers  for  14  carloads  of  produce  consti- 
tuted repeated  violations  of  the  act,  and  its  repeated  failures  to 
account  to  H.  ¥.  Bird  constituted  flagrant  violations,  since  those 
transo.ctions  v/ere  on  a  joint  account  basis  and  the  proceeds  result- 
ing from  the  soJ.e  of  the  products  viqtq  trust  funds,  one-half  of 
which  belonged  to  Bird,    A  license  was  therefore  denied  to  Michael 
Dubin, 
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S-2462,  August  3,  1940,  Docket  3475;     (S.  P.)  .  \- 

STAOTLY  gUXTABLEj.  MOOR^-IlADv  J'IIliBS6rA_v^'  E._Ai  ILOTZ  _&_00. , 
CHICAGO, J:LLBI0IS  _      ^  ■        .  ■■■■'■-^r 

"  Xi£lo.ti.on  cha-r^cd:    I'ailure  truly  and 

and  correctly  to  accouiit  for  a  carload  •  • 
of  potatoes. 

]Princ.i£al  ;£oi.nt_  involved:  ^  Complainant 
not  entitled  to  receive  payment  from 
respondent  and  at  same  'time  disregard  his 
ovm  o"bligations  to  respondent. 

^rdei^:    Complaint  dismissed.  '.   

Outline  of  ?acts 

Complainant  alleged  that  ,"'0'y' ^-^rit  ten  contract,  on  March  25, 
1939,  acting  as  agent  for  himself  and  respondent,  he  "bought  for 
respondent  ^  to  "be  sold  for  their 'Joint  account,  360  sacks  of  Ohio 
potatoes  for  $378;  tha-t  shipment "  was  made  f rom.  ITorth  Dakota,  to 
respondent  at  Chicago;  and  that .  respondent  accepted  the  potatoes  "but.  ; 
refused  to  pay  complainant  -therefor,  leaving  a  "balance  due  of'  $383«' 

Respondent  denied  that  complainant  acted  as  his  agent'  a^nd,. 
claimed  that  the  potatoes  \-jQTe-  forwarded  to_him  for  sale  for  com-  . 
plainant '  s.  account  and  that  the  proceeds  of  sale  v/crc  credited  to 
complainant's  account  as  part  payment ,. of  a.de"bt  of  more  than  $500. 

Euling^included  .i.n_Djeci.sl.on 

From,  the  pleadings  and  evidence  su"bmitted,  the  circujnstances  • 
of  purchase  and  handling  of  the,  potatoes  involved  could  hot  'be 
determined.    If  they  were  -not  purchased  from  complainant  and  he  had 
not  paid  for  them  for'  the  respondent,  complainant,  of  course,  was 
not  entitled,  to  payment  for  them;  "but  if  they  were  purchased"  from 
him,  or  he  paid  for.  them  for  respondent,  he  was  still  hot  entitled 
to  receive  payment  and  at  the  g'ame  time  disregard  his  ovm  obligations 
to  the  respondent.    His  insistanpo  that  his  indc"b,tGdness':to  respond- 
cnt  was  immaterial  amounted  to  an  admissio'n  that  there  v;as  such  an 
inde"btodness.    His  contention  that,  instead  of  crediting- his  ac- 
count, respondent  should  have  paid  him  in  cash,  for  ■.■the  potatoes, 
was  unsupported.    ^Tho  complaint  was  therefore  dismissed.  ■ 
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S-2474,  August  26,  1940,  Docket  3605:  (Hearing) 

CHMII^S  i;._CgWELL. JlA.SHIIiGa:OF,_Ln  C._  Z._S_<SL.S_PHOnLlCE_CO,j. 

Jcpso:ovji,_PA. 

Vi^lat_ion  ^nar^ed:    failure  to  paj  the 
full  amount  of  the  ptir chase  price  for 
a  carload  of  potatoes. 

Pri.nc,ij2al  :£ci.nt  _involvedj.    Incorrect  and 
false  acco'jjitlng  v;as  in  flagrant  viola- 
tion of  section  2  of  act, 

Oi*derJ     Conrplainant  awarded  $185,75,  plus 
interest. 

Outline  of  Pacts 

On  June  15 j  1933,  through  a  oroker,  comiolainant  sold  to  re- 
spondents a  rolling  carload  of  U.  S,  ITo.  1  Comnercial  potatoes  at 
$1.45  per  cwt.  delivered  at  Johnstovni,  Pa.    A  carload  of  300  "bags 
shipped  on  or  ahout  June  14  from  Sayboro,  IT.  C,  was  diverted,  in 
transit,  o.nd  upon  arrival  at  destination  respondents  cocrplaincd  of 
the  condition  of  the  potatoes  and  coniplainn,nt  released  the  car  with 
the  understanding  respondents  v/ould  recondition  the  stock  and 
charge  "for  labor  and  shrinlcagc."    Respondents  accepted  the  ship-  . 
mont  under  this  agrocnent  and  thereafter  rendered  accounting  which 
shov;ed  net  returns  of  $9.30,  v/hich  were  remitted.  Suhsequcnt 
investigations  "oy  investigators  for  the  Department  revealed  that 
respon6.ents  did  not  recondition  the  potatoes,  hut  sold  the  carload 
as  received  to  local  dealers,  who  found  some  decay  and  lost  approxi- 
mately 25  "bags  in  reconditioning.    As  a  result  of  these  investiga- 
tions, respondents  paid  complainant  an  additional  $52,50,  and 
appeared  to  be  entitled  to  a  deduction  of  $36,25,     representing  the 
price  they  agreed  to  pay  complainant  for  the  25  bags  lost  in  re- 
conditioning.   After  deducting  these  credits  respondents  remained 
indebted  to  complainant  in  the  sum  of  $183.75. 

Hul_ing_includcd  i.n_D_ccision 

Eespondonts,  in  flagrant  violation  of  section  2  of  the  act,  , 
rendered  complainant  an  incorrect  and  false  accounting.  Complainant 
x«;as  av/arded  $183.75,  plus  interest.  •"•  ' 


S-2481,  September  13^  "1940,  Docket  3577:     (S.  P.) 


PI  lOEKj.  I._'iV'        '  ■■     •     •  . 

JiolSi^L'^ik  chiarj^ed:    Failure  to  pay  full 

amount  of  gaa-rantee  claimed  to  have  .be en 

made  on  192  hairrpers  of  beans; 
PrinciiPal  "point  involved;    ¥eigh.t  ' given  to 
•    failure  to  wire  denial  of  guarantee  not 

sufficient  to  establish  guarantee  "by  ■ 

preponderance  of  evidence. 
Order:    Complaint  dismissed. 

Outline  of  Facts  . 

On  October  23,  1939,  Sidney  Hewman,  acting  for  and  on_behalf 
of  -  re  spondeiat  Si' entered  into  an  agreement  with  conrplainant /whereby- ' 
the  latter,  upon  receipt  of  $100,  was  to  deliver  192  hampers- of  wax 
beans  to  be  tt-anspo-rted  to  respondents  to  be  sold  on  commission  for 
complainant's  a,ccount.    The  bea,ns  were  shipped  by  truck  from  Florida 
to  respondents  at  ITew  York  City  and  were  there  a-ccepted.    On  the 
morning  of  October  26,  respondents  wired  complainan.t :  ¥AX 
2250  HIG-H  AS  275  WAX  iffiSIinED'  TOY  DRY  TRUCK  PULI21D  111  IROST  OP  OUR 
DOOR  POUR  AM  THIS  MORraO  WAS  HZLD  UP  3Y  Ol'HIE  HOUSES  UNTIL  THIS 
TIl^.    MSIW.  qUICIC  lifHETHIE  I  SI-IOULD  PAY  PULL  3RSI&HT.    SOLD  OLILY 
PBW  PROM  2  TO  225.     Complainant  replied;    YOUR  REPRSSEKTATITE 
GUARANTEED  OilE  IHIETY  OR  BETTER  -  REFUSED  TifO  DOLLARS  HERE  Oil  THAT 
C0IIDITI02I  -.3EAi!TS  VrESTT-iOlT  TRUCK  YOUR  RIIPPJ]SE1TTATI7E  SELECTED  AS  I 
WAITTED  Himi  REFRIG-ERATED.    Respondents  sold  the  beans  at  prices 
ranging  from  $1  to.  $2,25  per  haritper,  -or  for  a  total  of  $261.75. 
From  this  amount  they' deducted  $100  to  cover  the  amount  advanced 
when  the  agreement  was  made,  $26.18  for  commission,  $78,80  for 
cartage,  and  $1,92  for  loading,  and  sent  complainant  the  balance  of 
$56,85.    In  support  of  his  claim  that  an  additional  amount  was  due 
him  because  of  a  guarantee,  complainant  submitted  an  affidavit  of 
one  of  respondents'  -employees  and  the  employee's  wife,  which  stated 
that  they  heard  a  verbal  guarantee  made  to  complainant-  and  that  the 
guarantee  was  $1,90  per  hamper.  '  .   .  - 

■  Uewman,  representing  respondents,  by  affidavit,  denied  that 
any  guarantee  was  made.    He  stated  that  Respondents'  employee  and  hi 
vrife  drove  him  to  see  complainant,  that  the  employee  might  have  over 
heard  part  of  the  conversation,  but  that  his  wife  remained  in  the 
car  and  could  not  have  heard  an^r  of  it, 

Ihe  record  showed  that  on  lToVembor  6  respondents'  employee 
wrote  Newman  "Mr,  Shortridge -is  quite-  sore  about  his  ■  sale  on  the 
beans  and  claims  that  you  guairanteed  him  a  $2  net  sale  and  that 
they  averaged  about  $1,25,  v;o  wired  him  that  truck  was  late  and 
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truckman  claims  that  ho  left  ti-ro  or  threo  "baskets  as  samples  and 
that  he  couldn't  get' to' our  store  to  unload,  I  spoke  to  Ira  apput  • 
the  arrival  .and  he  .  stated  that  sarrples  \rerc  left,  however  I  think 
that  he  will  cool  off  soon  a-nd  we.  will  again' get '^Ms  account,"  .". 
This  was  hardly  the  statement  of  ?/n  agent  who  had  hSard  a  guarantee 
of  $1,90.    If  the  reference  to  $2  xiras  correct,  it  discredited  the 
claim  of  $1,90,  and,  if  correct,  it  discredited  the  accuracy  of 
the  eniployee,    ^'fhen  respondents  received  the  complainant's  telegram 
of  Octoher  26,  claiming  a  guarantee,  they  might  have  vdred  him  a 
denial  of  any  guarantee,  hut  any  v/eight  v/hich  might  he  given  to 
their  follure  to  do  so  was  not  sufficient  to  result  in  the  estahlish- 
ment  of     guarantee  "by  a  preponderance  of  the  evidence.  Complain- 
ant failed  to  meet  the  hurden  of  establishing  his  claim  by  a 
preponderance  of  the  evidence,  and  the  complaint  iias  therefore 
di smissed. 

S-2502,  Octoher  7,  1940,  Docket  3075:  (Hearing) 

T._V.  ¥0aitAi"ij^        lIEJITOj.  EEDCAS  v._BALDimT-PaPl  MA2Ki::iH&  00^;., 


Violation  cliar^edJ    Unjustified  rejection 

11-2  of  two  carloads  of  tomatoes. 

N-4  £oi.nt.s_involved:  Prior  transac- 

N-12  tions  provided  proof  of  joint  relation- 

N-14  ship;  "burden  on  respondents  to  prove 

H-34  contention  as  to  time  ca-r  to  "be  diverted; 

R-6  '                 whether  shipment  made  on  date  specified 


determined  "by  preponderance  of  evidence; 
in  a"bsencc  of  specific  time  for  diversion, 
shipper  had  reasona"ble  time  -to  divert. 
Order:     Complainant  aimrded  $1245,34,  plus 
interest  against  "both  respondents;  pu'blica— 
tion  of  facts, 

;         .  Outli.n^  of  Pacts 

The  contract  in  this  case,  entered  into  on  May  28,  1937, 
called  for  six  carloads  of  tomatoes  at  $1,65  per  lug,  or  $1072,50  ■ 
per  carload,  f.o.b.  shipping  point,  sold  "by  complainc^Jit  to  respond- 
ents.   The  contract  vrith  reference  to  three  co.rs  was- mutually 
rescinded  and  one  car  v/as  accepted  and  paid- for.    One  car  vras  re—; 
jected  "beccausc  of  complainant's  alleged  failure  to  release  it  in 
time  for  it  to  "be  diverted  to  a  customer  to  whom  it  had  heon  sold 
hy  respondents  and  the  othci*  was  rejected  "because  of  alleged  failure 
of  complainant  to  ship  it,,  on  May  28,     Oomplo.inant  contended  that 
diversion  and  shipment  were  made  in  accordo.ncc  \\rith  instructions 
from  respondent  Buck  and  asked  for  an  award  of  $1245,34,  the  amount 
of  damages  alleged  to  have  hcon  suffered  as  the  result  of  rejection 
by  the  tv/o  respondents  of  the  two  cars  of  tomatoes,  shipped  from 
San  Benito,  Texas,  to  St,  Louis,  Missouri, 
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Baldwin-Pope  Marketing^ Co.  contended  it  had  no  dealings ; with, 
complainc-mt  and  that  ~its,  dealings  .v/ere  solely  v/ith  l-fillloin  Y.  Buck,- 

Eplings  ijicl:^djod_in  Decision  • 

1.  The  evidence  -^owcd  that  viTilliam  Y,  Buck  and  Baldwin-  ; 
Pope  Marketing  Co, '.were  acting  jointly,  in  this _ tr?,nsaction,  and  ■ 
the  liahility  .arising  out  of  the  transaction, .  if  any,  was  joint 

and  several,    3ach  wo.s  to  share  equally  in  the  profits,    Baldv;in-  ■.' 
Pope  knew 'the  toma.toes  were  "being  purchas-ed  aad  entered  into  a  con— 
tract  for  "resale  in  Uev/  York  hefore  complainant  sold  then,  and      -  ' , 
notified  Buck  it  had  found  d  "buyer,    She  Secretary  of  Bo,ldvrin-Po.pe 
Marketing  Co,  testified  tliat  Buck  was  not  allowed  to  make  purchases 
unless  he  had  instructions  from  Baldvrin-Pope,    Baldwin'-Pope  was  to 
furnish  the  money  for  payment  of  the  purchase  price  and  did  pay  for 
one  accepted  car  with  its  ot-zn  check,,    Prior  transactions  had  heen 
had  between  the  parties,  in  which  complciinant  was  selling  and  , 
Baldv.dn-Pope  and  Buck  were  purchasing  jointly, 

2,  lEhere  \iras  nothing  in  writing  to  show  what  agreement  tjaero 
was,  if  any,  with  respect  to  the  time  the  rejected  car  was  to  "be 
diverted.    Buck  testified  he  gave  the  shipper  diversion  instruc-- 
tions  oil  May  28;  complainant-  contended  they  \vcre  not  received  until 
the  morning  of  May  31,    Both  rejected  cars  were  diverted  on  May  31#.  \ 
It  was  uni'eo.sona'ble  to  hclieve  that  complainant  vrould  have  hilled 
the  second  rejected  .car,  shipped' on  May  29,  in  his  o\m  name  if  he 
had  received  instructions  on  May  28 -to  have  hilled  or  diverted  the 
cars  to'  the  Baldwin-Pope  Ma^-keting  .^Co,    In  a  telegram  to  Buck  dated 
May  31,  Baldwin  Pope  said  «***if  shipper's  error  in  diverting  us 
don't  think  our  custom.er  will  take  car  as  will  "be  delayed  one  day 
***•"    This  statement  indicated  that  Baldwin-Pope  did  not  kaow 
v;hether  the  shipper  had  heen  instructed  to  divert  the  car,-   Buck    .  ,  , 
testified  that  at  the  time  the  cars  were  pior chased  he  did  not  know 
the  point  of  destination,    -his  indicated  the  impro"bahility ".of.  giv- 
ing  any  diversion  instructions  at  the  time  the  sale- was  consummated, 
These  facts,  while  having  some  hearing  upon  the  question  of  \«rhethcr 
the  car  vms  properly .dj. verted,  were  not  conclusive.    They  did  in  a 
measure,  however,  then  to  corroborate  the  testimony  of  the  complain- 
ant.   One  tiling  was  clear,  and  that  was  the  telegram  confirming  the 
purchase,  the  only  portion  of  the  contract  in  writing,  v/as  con-rpletely 
silent  with  respect  to  the  question  of  diversion,    -Hespondents  failed 
to  prove  hy  a  preponderance  of  the  evidence  that  -the  car  was  to  have 
heen  diverted  at  any  particular  time.    Shis  hurdon  of  proof  rested 
upon  respondents.    In  the  absence  of  a  specific  time ; for  diversion, 
complainant  would  have  a  reasonable  time  in  which  to  divert.  'The 
evidence  showed  that  the  car  was  shipped  to  St.- Louis,  the  city  in 
which  the  purchaser  was  located,  and  diverted  t'he  morning  of  May  31, 
shortly  after  its  arrival  in  St»  Louis,    There-  was-  nothing  in -the  , 
record.  to  show  that  complainant  was  informed  or.  had  any  reason  to 
believe  that'  the  respondents  intended  to-  diver.t  the  car.  elsewhere. 
Prom  all  *t"h6  evidence,  iii  v;as  concluded  that  respondent  failed  to 
show  that  the  car  was  not  diverted  in  accordance  with  instructions 
received  from  respondents.    The  rejection  was  therefore  vdthout 
reasonable  cause. 


-  660  - 


3.  \flth.  refcrGnce  to  the  car  rojectcd  "becauso  it  was  not 
shipped  at  tlic  proper  time,  Complainant  contended  he  informed  3uck 
it  could  Tdq  loaded  for  shipment  on  VLv^y  28  if  he  insisted  -upon  it 
and  that  Buck  informed  him  that  shipment  the  next  day  would  "be 
satisfactory.    Buck  testified  th^.t  the  contract  called  for  shipment 
on  Ifey  28,    The  testimony  on  this  point  was  in  direct  conflict,  A 
telegram  dated  May  28  received       Baldv/in-Pope  from  Buck  gave  the 
numbers  of  all  the  cars  purchased  with  the  exception  of  the  sizcth 
car  (the  car  in  question),    ¥ith  respect  to  that  car  it  was  stated 
"sixth  car  later, She  fact  that  it  gave  the  car  numoers  indicated 
that  it  was  sent  after  the  contra-ct  of  sale  v;as  consummated.  It 
further  showed  that  respondent  Buck  had  knowledge  of  the  fact  that 
the  sixth  car  would  not  "be  shipped  on  May  28,  therehy  corroT3orating 
the  testimony  of  complainant.    The  telegram  further  indicated  that 
Buck  did  not  reject  or  refuse  the  sixth  car  when  he  learned  that  it 
would  not  be  sliipped  on  May  28.  Otherwise,  he  would  not  have  advised 
Baldwin-Pope  that  the  sixth  car  was  to  he  shipped  later,    Prom  the 
evidence  as  a  whole,  it  was  concluded  that  the  respondents,  through 
Buck,  assented  to  the  shipm'ent  of  tliis  car  on  Hay  29.  Therefore, 
the  rejection  of  the  car  v/as  v/ithout  reasonaljle  cause. 

4,  Complainant  resold  the  tomatoes  conta.ined  in  the  two 
rejected  cars  for  the  net  sum  of  $899,66,  thereoy  s"3iiering  a  loss 
in  the  amount  of  $124-56  34,  the  difference  "between  the  net  sum  re~ 
ceived  .from  resale  and  the  contract  price,    Compla,inant  x^as  av/arded 
$1245,34,  plus  interest.    Petition  of  Baldv/in-Pope  Marketing  Co, 
for  reconsideration  v^as  denied.    Thereupon  the  same  respondent 
filed  an  appeal  to  the  Pederal  District  Court  which,  on  October  7, 
1941,  decided  that  respondent  rightfully  rejected  the  shipments  and 
set  aside  the  Secretary's  order,  the  Court' also  assessing  the  costs 
of  the    ^it  against  the  complainant, 

S~2509,  October  26,  1940,  Docket  5466:     (Hearing)  .  : 

D._L,  PIAZ^_BS0E5iAG:3_C0.j.  MI1IS.4P0LIS,  J-aBI._v^  OZiSZ  PRUIT  ■ 
GSgi^S  ASSOCIATiOI,_IIT0j^,_B'PffiTT, J-iO. 

Xio.lati.on  char^cd^    Failure  to  deliver  in 
accordance  vrith  contract  tv/o  carloads  of 
strawberries, 

Princ.ipal  £oint.s_invoilvod:    Rights  and 
P~l  liabilities  under  original  contract 

extinguished  by  new  contract  of  settle- 
ment • 

Order:     Complaint  dismissed.         •  • 

Out li_n£  of  Pacts 

On  or  about  May  29,  1959,  complainant  contracted  to  purchase 
from  respondent  two  carloads  of  strav/berries  at  the  agreed  price  of 
$2.75  per  crate  f .o.b,  loading  point  at  or  near  Monctt,  Missouri, 
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and  respondent  made  shipment' 'to  complainant  at  Minneapolis,  Minn. 
Before  arrival  at  destination  respondent,  upon  the  representation  of 
complainant  that  the  market  had  declined,  agreed  to  reduction  of 
the  contract  purchase  price  from  $2c.75  to  $2.65  per  cro.te.  Instead 
of  paying  the  agreed  .amount ,  on  or  atout  June  8  complainant  accounted 
to  respondent  on  the  "basis  of  the  proceeds  received  "from  sale  of  the 
strawberries,  less  commission  and  expense,  because  of  alleged  fail- 
ure of  respondent  to  ship  strawberries  which  met  the  specifications 
of  the  contract  of  sale.    The  accounting  was  rejected  by  respondent, 
who  insisted  upon  payment  of  the  amount  agreed  upon.    On  or  about 
■June  15,  the  parties  entered  into  a  settlement  agreement  whereby 
complainant  paid  to  respondent  $20o0«»54,  or  the  contract  price  less 
a  further  allowance  of  25  cents  per  crate.    Complainant  sought  to 
recover  part  of  the  payment  made  under  the  settlement  agreement, 
measured  by  the  difference  between  the  net  amount  received  from  sale 
of  the  strax'/berries  and  the  amount.  p£lid  to  respondent,  contending 
that  the  contrsfct  called  for  shipment  of  U.  'S.  ITo,  1  strai\rberries 
and  that  the  ones  sliippcd  were  not  of  that  grade,  and  that  under  the 
terms  of  the  settlement  agreement  respondent  was  to  furnish  -shilling 
point  inspection  certificates  showing  the  berries  graded  u~.  S.  ITo.  1 
at  shipping  point  and  that  the  inspection  certificates  furnished 
showed  that'  a  portion  were  not  of  that  quality.  • 

Hespondent  contended  that  ho  never  agreed  to  deliver  U.  S. 
Uo.  1  strawberries  and  that  in  settling  the  dispute 'by  n.aking  a 
"further  allov;ance  of  25  cents  per  crate  it  did'not  a-greo  to  f^'ornish 
federal  inspection  certificates  which  would  shovj  the  berries  graded 
TJ.  S.  ITo,  1.         •  '   

Rilings  included  in  Decision 

1.    Che  contract  of  sale  was  negotiated,  over  the  telephone  and 
was  entirely  oral  and  the  terms  v;ore  not  at  all  clear  from  the  evi- 
dence.   It  was  clear  from  the  testimony  of  the  witnesses  that  at  the 
time  of  the  hearing  thej'-  did  not  have  a  definite  present  recollec- 
tion of  the  terms  thereof.    Prom  the  evidence  of  record  it  could  not 
be  said  that  complainant  showed,  with  the  degree  of  ccrta,inty  re- 
quired, that  the  respondent  agreed  to  deliver  strawberries  that 
would  grade  U.  S.  Uo.  1  at' shipping  point.    Hov-ever,  it  was  not 
necessary  to  determine  the  exact  terms  of  the  original  contract,, 
because,  the  parties,  after  the  sliipmcnts  had  been  received,  inspected 
and  sold,  and  after  the  dispute  as  to  the  amount  complainant  oxircd 
respondent  arose,  entered  into  a  new  contract  of  settlement  vrhereby 
it  was  agreed  to  settle  the  entire  dispute  upon  the  pa;!,Tiient  of  a 
certain  sum,    IThe  original  contract  was  thereby  merged  into  the' 
later  one  and  all  rights  and  liabilities  created  by.. the  former  '' 
contract  v;cre  extinguished  by  the  latter,  except  insofar  as  they 
wei*e  preserved  by  it. 


» 
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2,  The  only  issue  to  Tdb  determined  was  whether  respondent 
failed  to  perforn  an^^  duties  created  -cmder  the  later  agreemer.t . 
The  evidence  did  not  support  coarplainant '  s  contention  that  as  a 
condition  to  full  and  complete  settlement  of  the  dispute  respondent 
v/as  to  fujrnish  ^'ederal  inspection  certificates  shovring  the  straw- 
berries graded  U.  3.  ITo.  1  at  shipping  point.    The  dispute  oetT-reen 
the  parties  apparently  arose  hecausc  of  condition  of  the  "berries 
upon  arrival  and  not  hocause  of  grade,    Respondent's  representa- 
tive testified  that  the  agreoment  of  settlement  was  negotiated 
orally  over  the  telephone  and  that  ho  did  not  agree  to  furnish 
shipping  point  inspection  certificates  and  that  the  settlement 
agreement  was  made  with  the  understanding  that  the  loss  on  the 
transa-ction  was  heing  shared  and  that  ho  was  willing  to  enter  into 
the  agreement  so  that  settlement  could  he  made  \'.dth  the  grox-jcrs, 

3,  Since  complainant  failed  to  shov;  that  respondent  violated 
any  provision  of  the  act,  the  complaint  v/as  dismissed, 

S-2510,  Octoher  25,  1940,  Docket  3509:  (S.P.) 

ZIMSL  J^UIT  00j^,_E0GE  ISLA|rDi.  nZiIjJOIS_v^  A.Jv\  McCCMT_CO.  • 

MoaazE;AJ)j_  MiKiEsazA, 

Violation  charged:    Failure  to  deliver  two 
carloads  of  potatoes  in  accordance  vjith 
contract , 

Princ_i£ai  £oi,nt.s_invo.lved:    In  f,o,h,  sale 
shrinkage  occtirring  after  sale  is 
ord-inarily  the  "buyer's  loss;  evidence 
did  not  show  that  parties  contempla.ted 
contract  T-ras  severa'ble. 
^rder_;     Complaint  dismissed, 

Out.li.n^  of  Facts 

On  or  a"bout  Octo"ber  5,  1938,  respondent'  sold  to  complainant 
10  cars,  of  350  hags  or  500  bushels' each,  of  Red  Pdver  Valley  pota- 
toes, 7  of  vrhich  were  Cobblers  and  3  Chios,  at  50  cents  per  100  lb. 
bag,  f.o.b.  loading  station.    They  were  shipped  from  loading  points 
in  Minnesota  and  ITorth  Dakota  to  respondent's  xirarehouse  at  IVolverton, 
Minnesota,  where  they  v/ere  to  be  stored  for  7  cents  per  bushel,  or 
$42    per  car,  plus  labor,  inspection  and  other  charges,  shipment  to 
be  made  to  complainant  at  his  order,  he  to  pay  freight  and  other 
costs.    During  October  compla-inant  paid  respondent  the  purchase 
price,  plus  infreight  from  loading  stations  to  'iolverton  for  each 
of  the  10  cars.    3etv/een  January  and  April,  1939,  at  the  order  of 
complainant,  respondent  shipped,  in  interstate' commerce,  8  of  the  10 
cars,  complrJLnant  or  his  vendee  paying  freight,  plus  labor  and 
inspection  charges.    In  April  he  ordered  the  remaining  tv;o  cars,  one 
of  Chios  and  the  other  Cobblers.    Respondent  was  unable  to  send  the 
shipments  for  the  reason  that  there  had  been  a  shrinlcagc  of  335  bags 
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of  Gobblers  a^d  lSl  bags 'of  Oliios,  leaving  only  199  bags  of  Ohios  in 
the  warehouse,  but  he  offered  either  to  sell  complainant  enough  addi- 
tional potatoes  to  fill  the  order  or  to  purchase  the  199  bags" of  Ohios 
for  $124, 38r    Complainant  rejected  both  proposals  and  returned,  :un,<-'   .  , 
cashed,  the  check  for  $124„38  which  respondent  tendered. 

The  theory  on  which  complainant  sought  to  charge  respondent 
with  shrinkage  loss  was  not  clear,  although  three.,  possible  bases  of 
recovery  might  be  culled  from  the  complainant's  evidence;  (l)  That, 
by  agreement  of  the  parties,  respondent  assumed  the  burden  of  re- 
conditioning" the  shrinkage;  (2)  that  respondent  agreed  to  deliver  the 
10  cars  to  complainant  at  a  cost  of  from  $1,12  to  $lol4  per  bag,  all 
e2cpenses  included;  (3)  that  the  contract  was  a  severable  one  for  each 
car,  that  such  shrinkage  as  there  was  should  have  been  deducted  from 
each  car  as  it  v/as  shipped  rather  than  entirely  from  the  last  two  ccjrs 
ordered,  and  that  respondent's  failure  properly  to  apportion  the  shrink— 
age  constituted  a  failure  to  deliver  in  accordance  v;ith  the  terms  of  the 
several  contracts. 

Rulings  included  i.n_3^c3^si.on 

1',    In  an  f.o.b,  so.le,  shrinkage  occurring  after  sale  is 
ordinarily  the  buyer's  loss.    In  order  to  overcome  the  force  of 
this ■  presumption,  complainant  sought  to  shov;  the  existence  of  the 
•  special' agreements  upon  which  his  first  two  positions  wore  dependent. 
These  agreements,  which  were  evidently  unv/itnesscd  oral  agreements, 
were  specifically  .denied  by    respondent.    The  only  evidence  supporting 
their  existence,  was  the  sworn  statement  of  complainant,  wMch  was 
refuted  by  respondent's  affidavit »     Complcainant '  s  statement,  under 
those  circumstances,  was  not  sufficient  to  meet  the  required  burden 
of  proof, 

2,    With  reference  to  complainant's  third  position,  which 
impliedly  admitted  that  he  was  to  bear  all  loss  from  shrinkfige,  it 
was  in  no  way  shown  tliat  respondent's  failure  to  allocate  shririknge 
loss  to  particular  cars  resulted  in  detriment  to  liim.    Thus,  at  best, 
complainant  was  entitled  to  only  nominal  dnmages  under  tliis  approach. 
In  addition,  his  position  was  weakened  by  the  fact  that,  while  he 
necessarily  knew  there  would  be  some  shrinkage  by  April  in  potatoes 
purchased  six  months  before,  he  accepted  eight  full  cars  from  re- 
spondent without  maiding  either  inquiry  or  objection  to  the  absence  of' 
shrinkage  deductions.    Also,  there  was  no  allegation  or  proof  that 
respondent's  noncompliance  with  the  alleged  several  contracts  was 
^without  reasonable  cause, as  req\iired  by  the  act,    finally,  wliilc 
coii5)iainant  cited  authority  indicating  that  the  contrn,cts  wore  scveiv* 
aBle,  there  was  no  evidence  that  the  "parties  contemplated  that  each 
shipment  would  be  severable  to  the  extent  that,  it .  would  be  separately 
stored  in  the  warehouse,  so  tloat,  when  complainant  ordered  further 
shipments  from  the  wo.rchousc,  respondent  co'uJ.d.  bo  held  to  laaov;  that 
an  order  for  a  "car"  meant  an  order  for  c:my  identifiable  lot  of  pota- 
toes rather  than  a  sliipment  of^  3S0  bags,  or  6D0  bushels,  the  latter 
being  the  meaning  ascribed  to  the  term  by  the  parties  in  their 
earlier  dealings. 
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3«    SiE-co  congplainant  failed  to  pro^e,        a  prepondGrance  of 
evidence,  that  respondent  violated  section  2  of  the  act,  the  conplain-t 
was  dismissed,.  _  . 

8-2515,"  lTovem"ber  2,  1940,  Docket  oo51:  '  (Hearing) 

BUSNAiTD  ^  CO^ , _L0 S_AIIGELSS^  CMII-_v^  J0HlT_Kg01T  &  SOK ,_ST._L0UI3_^  MO. 

Yiolati^on.  charged:     Unjustified  rejection 
of  a  carload  of  tomatoes. 

Principa]^  poi_nt_  involved:     Mere  a.cceptance  of 
^'-3  doctunent  from  seller's  agent  without  refusing' 

or  returning  it,  does  not  give  rise  to  an 
enforceahle  contract  -  some  manifestation  of 
assent  "by  prospective  huyer    is  required. 

Order:     Complaint  dismissed. 

Out_lJ^ne_  of  Facts 

On  or  ahout  DeceraDer  28,,  1938,  conplainant  shipped  a  carload  of 
tomatoes  from  Mexico  to  respondent,  1'oronto,  Canada.,   stop  at  St.  Louis 
for  inspection  hy  the  hroker,  Hathaway  Distrihutors ,  Inc.,;  and  he 
claimed  that  the  shipment  was  sold  to  the  resnondent,  through  respond- 
ent's employee,  at  $1.12^  per  -oackage.     Upon  arrival  at  St.  Louis  the 
car  was  tendered  to  the  respondent  hut  v/as  rejected,  and  complainant 
asked  for  an  award  of  damages  susta^ined  "by  reason  thereof.  Respondent 
denied  that  he  or  his  employee  purchased  the  car,  or  that  his  employee 
had  any  authority  to  make  purchases  for  respondent. 

In  a  letter  written  to  the  Depart^nent  "by  the  hroker  it  was 
stated  that  respondent's  employee  ordered  the  tomatoes  at  $1.12|-  per 
lug  f.o.t).,  plus  5-^  crossing  charge,  "out  his  testimony  at  the  hearing 
was  confusing  and  did  not  support  the  statement  made  in  his  letter. 
In  support  of  his  contentions,  com.plainant  also  relied  on  a  communication 
from  the  WalDash  Ra.ilroad  to  the  Southern  Pacific  Railroad  dated  January 
7,  stating  that  the  car  was  "undeliA^ered  Moon  advises  will  handle,"  a 
copy  of  a  letter  from  a  Customs  broker  stating    inspection  was  allov;ed 
to  John  Moon  &  Son  hy  Inspector  J.  Russler"  and  an  accompanying  copy 
of  an  application  to  the  U.  S.  C^istom.s  Service  for  a  permit  to  ohtain 
immediate  delivery  of  the  car,  purported  to  have  "been  executed  "by 
John  Moon  &  Son.     '  •  ■  ~ 

Rul_ings^  i^cluded_in  Decision 

1.     A  mere  reading  of  the  testimony  of  the  witnesses  relative  to 
the  three  doc\iments  mentioned  ahove  showed  that  they  were  entitled  to 
hut  little  weight  and  -were  not  controlling  in  the  case,    -^n  employee 
of  the-  Wahash  Railroad  was  unahle  to  state  who  had  informed  him  that 
Moon  would  handle  the  car.     1'he  Customs  hroker  testified  he  did  not 
prepare  the  application  for  immediate  delivery  of  -the  car.     Copy  of 
this  document  was  furnished  to  the  Department  by  Hathaway  Distributors, 
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'Inc.  and  the  witness  was  unaT^le  to  state  where  he  had  Detained  it. 
John  C.  Russler,  an  Inspector  of  Customs  for  the  U.S.  Government,  ' 
testified  that  it  was  not  a  copy  of  any  document  on  file  in  that 
office.     The  evidence  showed  that • the  application  was  prepared  hy  an 
employee  of  Hathaway  Distrihutors ,  Inc.     and  it  was  never 'filed  with 
'the  Collector  Of  Customs.     The  attempt  of  Hathaway  to  use  It  as 
evidence  of  the  purchase,  of,  the  ■  car  "by  respondent,  when  he  knew  or 
should  have  known  the  true  facts,  materially  reflected  upon  his 
credihility . 

2.     It  wa,s  not  possihle  from  the  testimony  of  Hathaway  to 
ascertain  what,'  if  any,  contract  was  made.     The.  only,  clear  inference 
ohtained  from.:.his  testimony  was  that  he  had  practically  no  recollection 
of  the  suhstance  of  the  oral  conversations  "between  him  and  respondent's 
employee.     His  apparent  lack  of  memory,  his  frequent  contradictions, 
and  hiQ  inahi.lity  to  answer  questions  concerning  the  transaction 
almost  completely  destroyed  the  evidentiary  value  of  his  statements 
relative  to  the  sale  of  the  carload  of  tomatoes.     In  fact,  one  was 
practically  compelled  to 'conclude  from  his . testimony  that  no  contract 
of  sale  was . consummated.    He  may  have  honestly  thought  that  respondent 
would  accept  the  tomatoes,, for  $1.18-|,  hut  he  failed  to  show  the 
creation  of  a  contract  tinder  which ,  respondent' ohligated  him.self  to 
accept  the  shipment*     Assuming  that,  the  statement  attrihuted  to 
respondent's  employee  was  made  to  the  effect  ''0  K  hut  my  hoss  wanted 
to  pay  $1.10,"  standing  alone,,,- .  free  from  the  remainder  of  his  testi- 
mony, it  would  he  insufficient"  to  estahlish  an  enforceahle  agreement 
without  further -prop'f  of  the- authcrity  of  respondent's  employee  to 
hind  his  employer'.     The  .statement  attributed  to  respondent's  employee, 
if  made,  would',  seem  to  .indicate  .that  he  v'as  aicting  contrary  to  the 
•instructions  of  his  employer.     This  was  particularly  true  if  respond- 
ent's employee,  as  Hathaway  contended,  frequently  conferred  v/ith 
his'  employer  to  obtain  instructions.     The,., employee  of  the  broker  who 
delivered  the  file-- of  papers-  to  complainant  testified  he  did  not 
know  whether,  a  confirmation  of  sale  vra.s  included  among  the  papers, 
as  was  contended  by  the  broker.    A  copy  of  the  confirmation  alleged 
to  have  been  delivered  was  included  in  complainant's  evidence  but 
such  confirmation,  sta.nding  alone,   if  shown  to  have  been  delivered, 
was  insufficient  to  bind  the  respondent-  '  The  confirm.ation  was  not 
on  the  standard-  form  usually  used  by  brokers  and  it  showed,  on  its 
face,  that  Hathaway  Distributors,  Inc.,M^ra's  the  age.nt  of  the  shipper 
only.     One  person,  by  delivering  to  another  documents  executed' by 
hiiiisel'f ,  cannot  create  a  contract  between  himself  and  that  person 
without  a:  manifestation  of  assent  in  some  manner' by  the  person  to 
whom  the  documents  are  delivered.     While  it  may  be  so\ind  business 
practice  for  a  person  to  refuse  to  accept  or  to  return  documents  so 
delivered,  -the  failure  to  do  so  is  not  fatal.    Under  the  circum- 
stances of  this  case,  it  would  not  seem  unusaal  for  an  employee  of 
the  respondent  to  accept  such  documents,  particularly  when  the 
employee  was  aware  of  the  fact  that  certain  negotiations  had  been 
or  were  being  carried  on  v/ith  his  employer.     The  mere  acceptance  of 
papers  under  such  circumstances  does  not  give  rise  to  an  enforceable 
contract.    Moreover,   it  was  not  definitely  clear  that  the  papers  were 
not  returned  to  Hathaway  Distributors,  Inc.     Respondent's  employee, 
who  left  that  employment  on  or  about  January  7,  1939,  a  few  days  after 
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the  tr^insaction  took  place,  testified  that  he  might  have  ret-^j.rned--the 
papers  iDut  he  did  not  remeTnlDer. 

■  3.     Because  of  the  ina^lsility  of  Hathawa.y  Distri"butors  Inc.  to 
show  the  existence  of  a  contract,  complainant  failed  to  sustain  the 
harden  of  establishing  "by  a  preponderance  of  the  evidence  such  facts 
as  warranted  recovery  of  the  alleged  loss.     The  complaint  was  there- 
fore dismissed. 

S-2522,  November  8,  1940,  docket  3141:  (Hearing) 

S._STROCK  ic  CO_._,_BOSTOIJ,_MASS._v._  WESTEM  FRUIT  GROWERS  ,_INC^  and  T.H. 
PEPPERS, _LOS_aNGELES_^  CALIP._and^J\ SULLIVAN_^  PHOENIX, _ARIZ0HA. 

Violation  charged:     Failure  to  pay  a  deficit 
incurred  in  selling  12  carloads  of  juice 
grapes  on  consignment. 

Prin^ipaJ^  poi^nt  involve_d:     Agency  could  not  be 
established  by  declarations  of  agent. 

Order:     Complainant  awarded  $3840.35,  plus 
interest  against  J.L.  Sullivan;  complaint 
dismissed  as  to  Western  Fruit  G-rowers,'  Inc. 
and  T.H..  Peppers . 

Outline  of_Facts 

Complainant  alleged  that  on  or  about  October  19,  1937,  Western 
Fruit  Growers,   Inc .,■ through  its  agent  J.L.  Sullivan,   secured  from 
complainant,   through- its  agent  Moe  Strock,  cash  advances  totaling 
$4,300,  plus  packing  and  loading  materials  in  the  amount  of  $217.73, 
a.  total  of  $4517.73;     that  Western  Fruit  Growers  consigned  to  com- 
plainant 12  carloads  of  grapes,   shipped  from  Modesto,  California  to 
Chicago,   Illinois,  wnich  were  sold  for  the  account  of  that  corporation 
for  a  total  of  $7868.25,  and  that  conplainpnt  iDaid  railroad  charges 
and  other  expenses,   including  commission  of  7^,  totaling  $11,708.50, 
thereby  incurring  a  deficit  of  $3840.35;     th^t  J.L.,  Sullivnn  arranged, 
at  the  suggestion  of  T.H.  Peppers,  agent  of  Western  Fruit  Growers, 
for  Peppers  to  meet  Moe  Strock  for  the  lourpose  of  reimbursing  com- 
plainant, but  the  meeting  never  took  place,  and  complainant  asked 
for  an  award  in  the  amount  of  the  deficit. 

Western  Fruit  Growers  denied  that  J.L.  Sullivan  ever  was  its 
employee  or  agent,  that  it  secured  any  advances  from  or  consigned  any 
merchandise  to  complainant;     Peppers  denied  that  any  arrangement  was 
made  with  him  for  reimbursement  of  complainant;     and  Sullivan  alleged 
that  in  the  transaction  described  above  he  acted  as  agent  for  Western 
Fruit  Growers  under  the  personal^ appointment  of  Peppers. 
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The  record  showed  that  during  the  period  Octoher  13  to  21, 
I937,.,,inclusiv-e.,  Sullivan  packed  and  loaded  -20  cars  of  grapes,  hut 
he  did  not  have  sufficient  funds  to  cover  th-e  picicing' and  loading 
expenses;  ..  that  he  told  Moe  Strode  of  his  difficulties  and  that  he 
had  the  hills  of  lading  covering  12  cars  v;hi-ch  had  heen  loaded  for 
Western  Jruit- Growers ,  to  whom  they  belonged  (they  were  invoiced  to 
V/estern  Fruit  G-rowers),  and  proposed  diverting  them  to  Strock's  firm 
and  giving  him  the  hills  of  lading  for  an  advance  of  $4,300,  with  the 
understanding  that  Strock's  firm  would  handle  the  cars  for  the  account 
of  and  remit  to  ifestern  Fruit  Growers,  less  commission,  unless 
Western  Fruit  Growers  wanted  the  cars  hack,  in  which  event  they  would 
return  the  money  and  repossess  the  shipments;  that  this  arrangement 
was  satisfactory  to  Strock,,  who  advanced  the  necessary  funds  to 
Sullivan  without  getting  in  contact  with  Western  Fruit  Growers  or 
T.H.  Peppers  to  verify  Sullivan's  authority;     and  that  on  or  ahout 
October  24,  T.H.  Peppers  was  to  meet  Moe  Strock  in  Modesto  and  would 
have  given  Strock  a  check  for  $4517.73,  the  a.mount  of  the  advance, 
at  that  time,  if  the  meeting  had  taken  place,  in  order  to  get 
possession  of  the  hills  of  lading  covering  the  12  cars  diverted  to 
complainant . 

Rulings,  include d_ in  3eci_siqn    •  ' 

1.  ''ince  the  evidence  did  not  establish  the  agency  of  J.L. 
Sullivan,   the  complaint  was  dismissed  -as  to  T.H.  Peppers  and  Western  ■ 
Fruit  Growers.    Although  J  .L.  Sulliva.n  represented  himself  as  agent 
for  Western  Fruit  Growers,   Inc.  to- Moe  Strock,'  snd  in  his  contracts 
with  growers,  yet  the  evidence  was  not  sufficient  to  charge  Western 
Fruit  Growers,  Inc.,  or  it&  representative,  ■T.K.  PepDers,  with 
knowledge  of  such  representations,     'therefore,  there  was  no  estoppel 
and  the  agency  could  not  be  established  by  the  declarations  of  J.L. 
Sullivan.     Sullivan  had  been  instructed  to  bill  cars  to  Western 
Fruit  Growers,  Inc.,  which  he  did.     The  12  cars  in  question,  while 

in  transit,  were  diverted  to  S.  Strock  &  Co.  without  the  knowledge 
or  consent  of  respondents  T.H.  Peppers  and  Western  Fruit  Growers, 
Inc.,  nor  did  they  afterwards  ratify  the  transfer.     Even  if  Peppers 
had  refunded  the  advance  to  Strock  and  secured  the  return  of  the 
ca.rs  to  Western  Frait  Growers;  Inc.,  this  would  not  have  made 
Sullivan  the  agent  of  Western  Fruit  Growers,  Inc.     Moe  Strock  failed 
to  get  the  diversion  of  the  12  cars  .approved  in  advance  or  later 
ratified  by  either  Peppers  or  Western ■ Fruit  Growers,  Inc. 

2.  '■'^'he .  arrangement s  of  I'.H.  Peppers  with  Sail ivan  were  con- 
sistent with  the    claim  that  Vfestern  Fruit  Growers,   Inc.  was  advancing 
money  for  the. purchase  of  cars  f.o.b.  Modesto,'  California  from 
Sullivan,  under  which  circumstances  Sullivan  was  an 'independent 
packer'  and  shipper.     The  evidence  showed  that  Sullivan  sent  V/estern 
Fruit  ^rowers  accounts  a.nd  records  of  purchases  covering  at  least 

44  cars  of  grapes  packed  and  sold  by  him  to  Western  Fruit  Growers; 
that  a  loading  deal  was  entered  into  by  Peppers,  who  was  supervising 
the  Lodi  &  Stockton  districts  diiring  the  grape  season,  and  Sullivan, 
who  vas  packing  and  loading  grapes  at  Modesto,  from  which  Sullivan 
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was  to  realize  $1  a  ton,  Sullivan  "being  instructed  to  bill  the  cars  to 
Western  Jruit  Growers  under  bond  of  that  company,  pnd  neither  Western 
?ruit  (j-rov/ers  nor  Peppers  exercised  any  control  over  the  purchase  of 
grapes  from  the  vineyards,  but  relied  on  Sullivan  in  that  respect; 
and  that  V/estern  Fruit  Growers  advanced  to  Sullivan  $22,565.80  in 
10  checks  and  one  draft,  all  of  which  Sallivan  deposited  to  his 
personal  account,  'which  wa.s  later  changed  to  a  trustee  account. 
Complainant  awarded  $3840.35,  plus  interest,  against  J.L.  Sullivan 

S-2531,  November  25,   1940,  Docket  3565:  (Hearing) 

L._GILLABDE  CO^ ,_CHICAG0_j_  ILLINOIS_v^  HEBIvIAN_FRAIiZBLAU_^  INC.^  DETROIT, 
MICHI.GM.  ,        '  "  " 

Violati-on  charged:     Failure  to  account  for 

carload  of  lettuce. 
Prj-ncipal  poj^nt  involved;     Complainant  failed 

to  establish  by  a  fa.ir  preponderance  of  the 

evidence  that  the  lettuce  conformed  to  ' 

contract  specif  ica.tions . 
Order:     Complaint  dismissed  provided  respondent 

again  tender  to  complainant  $244.93. 

Oujtline  of  Facts 

On  or  about  October  17,  1939,   complainant  sold  to  respondent  a 
carload  of  best  qua.lity  lettuce  then  on  track  at  Chicago  at  the  agreed 
price  of  $4.65  per  crate  f.o.b.  Chicago,  Illinois,  or  a  net  invoice 
value  of  $1091.97.     The  car  i-ras  diverted  from  Chicago  to  Detroit,'  Mich. 
Complaina.nt  claimed  'tha.t  the  lettuce  was  of  the  kind,  quality  and 
grade  called  for  in  the  contract  of  sale  and  that  upon  arrival  respond- 
ent accepted  it  but  has  refused  to  pay  the  agreed  purchase  price, 
and  asked  for  an  av.'ard  of  $1091.97. 

Respondent  stated  tha.t  '•^atex  brand  lettuce  was  purchased; 
that  Par-Plus  brand  was  shipped,  which  was  of  a  different  kind  and 
quality  than  ordered;     that  upon  finding  the  lettuce  ribby,  dirty 
and  of  an  inferior  kind,  quality  and  grade  inspection  was  ordered 
and  on  October  18  complainant  was  informed  over  the  long  distance 
telephone  that  it  was  not  the  kind  ordered  and  would  not  be  accepted, 
but  complainant  urged  respondent  to  "work  on  it"  for  the  account  of 
complainant  and  sell  it  for  the  best  price  obtainable;  that 
respondent  agreed  to  handle  the  lettuce,  and  on  October  26  rendered 
to  complainant  accoxint  sales  and  tendered  a  check  for  $244.93, 
representing  net  proceeds  of  sale,   which  complainant  refused  to 
accept.     Complainant  denied  that  the  contract  called  for  W^tex  brand. 
Each  offered  testimony  of  witnesses  in  support  of  his  contention. 
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Merchants  PerishalDle  Inspection  Service  inspection  on  OctoTDer 
18  showed: 

■  "Iceherg  Lettuce  -  Quality  is  poor,  Stock  mostly  slightly  muddy 
on  outer  leaves,  30  to  35^c  clean;     mediijiii  trimmed;  practically 
all  heads,  rihby;     mostly  fairly  firm  to  firm.    Average  50/^ 
severe  defects,  one-thrid  of  which  is  Tip  Sum  and  "balance,  soft 
heads . 

"Butts  of  all  heads  reddish  color  and  balance  pale  green. 
Stoc^ ■  is  _ crisp.     Prom  Q  to  13fo  average  5^  Bacterial  Soft  Rot, 
affecting  one  or  tv/o  leaves  deep  and  areas  of  1"  to  2"  in 
diameter." 

■Counsel  for  each  of  the  parties  agreed  that  the  Secretary  of 
Agriculture  take  judicial  notice  of  the  market  prices  of  lettuce  at 
Detroit,  Michigan,  as  shown  by  the  Agricultural"  Marketing  Service  of 
this  Peparttnent;  between  October,  17  and  October  25,  1939,  inclusive. 
These  official  market  reports  showed  that  during  this  period  the  prices 
were'  dropping  and  the  demand  was  slow. 

Ruling_included  i.hJDeci^slon 

Complainant  failed  to  establish  by  a.  fair  preponderance  of  the 
evidence  that  the  lettuce  conformed  to  specifications  of  the  contract. 
There  was  a  direct  conflict  in  the  testimony  pi.s  to  whether  respondent 
definitely  ordered  ^%tex  brand-     The  telegram  sent  by  complainant  to 
respondent  on  October  17  at  3:4-5  a.m.,  reading  DIVERTIilG  YOU ' ***  312-5 
PAIJPLUS  BEAIID  **♦  1VE  CONSIDER  THIS  CAR  LITTLE  BETTER  THAK  WATEX  MH 
OWE  OF  TEE  REASONS  WHY  \m  DIDITTGIVE  YOU  CAR  ifATEX  IS'  BECAUSE  l^E  SOLD 
A  BROKER  HERE  CAR  OF  WATEX  AT  4.75  FOR  DETROIT  MB  DlDlMT  THINK  IT 
ADVISABLE  TO  HitVS  ANOTHER  CaR  M?X  IN  THESE  AGaINST  YOU  lent 
some  weight  to  the . respondent ' s  testimony  that  the  lettuce  was  to  be 
Watex,  as  the  complainant  attempted  to  explain  why  tha.t  brand  was  not 
shipped.    ?oth  parties  agreed,  however,  that  the  lettuce  was  to  be  the 
best  complainant  had.     Inspection  certificate  by  the  Merchants  Perish- 
able Inspection  Service  showed  the,  qua^lity  v;as  poor-,  some  of  the  outer 
leaves  muddy,  practicaJly  p.ll  heads  ribby,  ivith  an  average'  of  50^o 
severe  defects.  .  It  was  true  that  the  complaina.nt  contended'  that  this 
was  not  .a. Federal  inspection  and,  therefore,  little,  if  any,  weight, 
should  be- attached' thereto..    Neither  pa,rty  obtri ned'' the  services  of  a 
Federal  inspector  although  inspectors  are  located  at  both  Chicago  and 
Detroit.     The  inspection  made  of  the  lettuce  by  direction  of  the 
complainant  v/as  not  introduced  in  evidence  altho.ugh  the  respondent 
sought  to  have  it  offered.     The  complaint  was  ordered  dismissed, 
provided  respondent  again  tendered  to  complainant  $244.93. 
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S-2535,  NovemlDer  35,   1940,  Docket  3580:  (S.P.) 

J.E.JIELS0H,_ALT00EA_^  PA_^  Z-_^P-]£OCE_FRU_IT_CO TURLOCK , _CL AIFOI^IA 

Zi£l_v.tion  cha_r^ed:  Failure  to  pay  "brokeraee  fees 
and  repay  outlay  for  freight  in  connection  with 
10  carloads  of  grapes. 

Pr_inci]Da,l  20_int,  involved:    No  deduction  allowed 
respondent  in  a"bsence  of  proof  of  alleged  loss. 

Order:     Complainant  awarded  $258.50,  plus  interest. 

Outline  of  Pacts 

The  record  stood  undisputed  to  the  effect  that  during  October 
1939  complainant,  acting  as  hroker  for  respondent,  sold  for  him  10 
carloaas  of  grapes  "between  the  11th  and  27th  of  the  month,  shipment 
01  which  was  made  from  California  to  purchasers  in  Altoona, 
McKeesport  and  Uniontown,  Pa.,  for  which  service  complainant  was  to 
receive  the  customary  brokerage  fee  of  $25  per  car.     Complainant,  in 
addition  to  the  hroksrage,  asked  for  $8.50  paid  out  for  difference 
"between  the  freight  allowed  "by  respondent  and  that  paid  "by  complain- 
ant on  one  carload. 

Respondent,  in  his  answer,  admitted  that  the  brokerage  and 
$8.50  for  difference  in  freight  were  due,  hut  claimed  that  complain- 
ant had  him  hold  on  track  at  Pittsburgh  an  additional  24  hours  one 
car  confirmed  to  a  purchaser  in  Altoona,  Pa. ,  and  then,  upon  arrival,' 
it  was  refused  by  the  purchaser  due  to  condition.     Respondent  thought 
he  was  entitled  to  remuneration  to  some  extent  for  loss-  of    12-^^#  each 
on  1173  lugs,  or  $148.62. 

Ruling_included  in_Deci_si^on 

No  proof  whatever  was  submitted  in  support  of  the  alleged  loss 
claimed  to  have  been  sustained  by  respondent  or  to  show  that  complain- 
ant was  responsible  for  it,   if  it  was  sustained.     Under  the  circum- 
stances complainant  was  awarded  the  full  amount  claimed,  or  $258.50, 
plus  interest.     Since  the  award  has  been  paid  and  there  seemed  to  be 
no  tirgent  need  for  publication  of  the  facts,  the  order,  upon  petition 
of  respondent,  v;as  modified  by  order  dated  January  23,  1941,  omitting 
publication . 

S-2537,  December  4,   1940,  Docket  3292:  (i^.P.) 

M0RRIS_L_^  WIENER_^  McALLEN , _TEXAS_v_^  WESTjnCHIGAE  GROWERS  &  SHIPPERS' 
AS bOC lATION  ,  ._MlJSKEG0iI ,  _MICHIGA1T . 

_^_iolation  charged:     Failure  truly  and  correctly 
to  account  for  a  carload  of  apples  handled  on 
joint  account. 
Principal  points_involved:'    Relationship  of  parties 
to  joint  account  transaction  is  one  of  contract; 
failure  to  conform  to  contract,  when  manner  of 
■performance  outlined,  constitutes  breach,  making 
him  liable  for  loss. 
Order;  Complainant  awarded  $17,89,  plus  interest; 
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Out_li_ne  of _Fact^  ■  • 

The  record  estalDlished  certain  facts  as  "being  undisputed:  On 
or  alDout  SeptemlDer  15,  1938,  complainant  and  respondent  entered  into 
an  agreement  where"by  complainant  was  to  acquire  and  respondent,  to  sell 
a  carload  of  apples,  for  their. joint  accoiant.    On  or  alDout  SeptemlDer 
17  complainant  presented  an  invoice  to  respondent  showing  that  515 
"bushels  had  "been  loaded  and  shipped  to  a.  purchaser  at  Milv/aukee,  Wis., 
and  respondent  paid  complainant  $253.50,  one-half  the  cost  of  the 
shipment.    When  the  car  arrived  at  Milwaukee  it  v;as  rejected  "by  the  ' 
purchaser  "because  of  failure  of  the  apples  to  meet  the  requirements 
of  U.S.  No.  1  grade.     At  the  request  of  respondent,  resale  was  made 
by  the  rejecting  purchaser  for  the  account  of  respondent  for  net 
proceeds  of  $288. 98,  after  securing  inspection  certificate  showing 
the  fruit  was  packed  under  three  marks  and  failed  to  grade  U.S.  No.  1. 
Complainant  was  advised  of  the  reason  for  rejection-:  and;  to' protect 
himself  against  the  grov/ers,  and  he  did  receive  refunds  from  the 
growers  amounting  to  $105.   .Respondent  deducted  from  the  remittance  ■ 
of  $288.98,  $17.89  for  alleged  expenses,  and  $263.50  which  had  "been  ■ 
paid  to  complainant,  ^' and  sent  to  complainant  the  "balance  of  $7.59. 
Complainant  claimed . the  parties  did  not  specify  U.S.  No.  1  grade  ' 
apples  and  that  they  were  inspected  and  shipDed  "by  l-tax  Zaras,-  the 
agent  of  respondent,  and  he  was  entitled  to  corrected  accounting. 

Respondent  stated  tha.t  the  contra.ct  called  for  U.S.  No.  1 
apples  to  "be  packed  hy  complainant  persona"'-ly ,  thus  insuring  the  grade, 
or  that  he  was  to  have  them  packed  "by  a  packer  whose  pack  would  be 
a.ccepte.d  because  of  that  firm's  membership  in  the  respondent 
a.s'soc-iation,  and  denied  a  princi'pal  and  agent  relationship  with 
Max  Karpi  s . 

Rulings  include.d__in  P.ecis.i£n 

1.  Complainant  failed  to  prove  the  alleged  relationshixi 
between  Max  Kara.s  and  respondent. 

2.  Because  of  the  contradictions  In  the  statements  of  fact 
submitted  by  the  parties,  it  was  necessary  to  consider  and  test  the' • 
statements  in  the  light  of  the  circwistances  surrounding  the  trans-  ■ 
action  in  order  to  determine  the  true,  terms  of  the  contract.  That 
procedure  substantiated  the  statements  made  by  respondent.     The  .fact 
that  respondent  sold  the  apples  as  U.S.  No.  1  grade  to  the  Milwaukee 
purchaser  before  shipment  and  before  any . controversy  between  complain- 
ant and  the  respondent,  the  fact  that  the' invoice  delivered  to  respond- 
ent by  complainant  at  the  time  of  shipment  described  the  apples  as 
U.S.  No.  1,   the  fact  that  the  respondent .  iramediately  informed  com- 
plainant of  t^ie  failure  of -the  apples  to  grade  U.S.  No.  1  and  advised 
him  to  protect  himself  with  the  growers,  and -the  fact  that  comiJlain- 
ant    was  able  to  recover  $105  from  the .  grov^ers ,  substantiated  the 
statement  of  the  T'e'spondent '  s  .manager  ,  that  the  complainant  agreed 

to  furnish  U.S.  No.'  1  apoles..    It  was,  .also,  pertinent  to  note  that  the 
complainant- did  hot  deny  that  he  promised  to  ship  apples  graded  by 
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himself  or        the  packing  firm  designated  "by  respondent.  The 
relationship  of  the  parties  in  a  joint-sccoiint  transaction  is  one 
of  contract,    i^ach  party  owes  a  duty  to  the  other  party  to  perform 
the. acts  required  hy  the  contract.     If  the  contract  does  not  specify 
the  manner  in  which  each  party  shall  perform  his  duties,   the  party 
alleging  the  loss  must  show  that  the  loss  resulted  from  negligence 
or  bad  faith.    However,  when,  as  in  this  case,  the  manner  of 
performance  is  specifically  outlined,  failure  to  conform  to  the  '~ 
contract  constitutes  a  hrea.ch  which  entitles  the  injured  party 
to  recover.     The  fact  that  respondent  accepted  the  goods  did  not 
affect  the  responsibility  presumed  by  the  complainant  to  furnish  apples 
of  U.  S.  No.  1  gra.de. 

3.     Respondent's  counterclaim  for  damages  in  the  amount  of 
the  difference  between  the  cost  of  the  apples  and  the  price  for  which 
they  were  sold  was  denied  in  the  absence  of  any  proof  other  than 
respondent's  own  statement  as  to  the  term.s  of  the  resale  contract. 
Consequently,   respondent  was  entitled  to  retain  from  the  net  proceeds 
received  an  amount  equal  to  the  amoiint  paid  for  a  one-half  interest 
in  the  apples.     No  proof  was  subrAtted  to  show  that  the  telephone 
and  telegraph  expenses  which  were  deducted  from  the  net  proceeds 
ivere  actually  incurred  or  that  they  were  necessarily  incurred  because 
of  the  complainant's  breach  of  the  contract  and  luere  properly  charge- 
able against  com.pla.inant .     Complainant  was  therefore  awarded  $17.89 
and  the  countercomplaint  was  dismissed. 

S-2542,  December  11,  1940,  Docket  3617:-  (S.P.) 

NATS_SAVITZ  CO_^,_?HILADSLPHIA ,_PA.  _v^  ^I^H^l-^l  SHAPIRO  ,__INC^  NEW  YORK 
CITY_^  .and  PRY  DISTRI5UTING__C0      CHICAGO  ,_ILL.  ■ 

Violati^on  charged:     Failure  to  deliver  in 
compliance  v/ith  contract  a  carload  of 
tomatoes . 

Pri^ncipal  po_int_s_inv2lved :     Tomatoes  75'^'o  U.S. 
No.  1  and  9^0  soft,  5^'o  puffy,  when  shipped 
and  15-20-^3  shriveled  upon  arrival  did  not  m.eet 
specification  '"good  healthy  stock";  contract 
not  affected  by  broker's  wire  subsequent  to 
confirmation . 

Order:     Complainant  awarded  $273.59,  plus  interest; 
countercomplaint  dismissed. 

OutMne  of  -l^'acts 

On  October  20,  1939,  Pry  Distributing  Co.  wired  complainant 
HAVE  GUADALUPE  TOIviATOES  GOOD  HEALTHY  STOCK  5x5 '  s  AND  LARGER  ALLSTAR 
BRAND  ABOUT  ONE-POURTH  COLOPED  OPPER  SUBJECT  TO  CONFIRMATION  aT 
$1.50  CHICAGO  iiliSWER  QUICK  IP  INTERESTED,   in  an  attem.pt  to  sell  for 
William  Shapiro  Co.  tv^o  cars  of  tomatoes  then  standing  on  tract  at 
Chicago.     There  was  no  positive  showing  as  to  what  was  said  in  the 
ensuing  telephone  conversation  complainant  had  with  Pry,  but  after 
it.  was  com.pleted  complainant  wired  him  WILL  .t».CCEPT  CiiR  iiLLSTiiR 
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TOMATOES  ***  DIVERT  OURSELVES  PSl^TlTSYIYiil  I A  DELIVERY .     Some  time  on 
OctolDer  20  complainant,  in  reliance  upon  such  description  as  may 
have  "been  given  him  "by  Ery,  contracted  to  sell  the  tomatoes  to 
American  Sotres  Co.  at  $1..35  per  lug-,"  or  for  a  total  of  $1,110 
f.o.l).  Philadelphia,  Pa.,,  representing'  a  profit  of  $125.36  to  com- 
plainant.    On  arrival  of  the  .car  at  Philadelphia  American  Stores 
refused  fo  "accept  delivery,  at  Philadelphia,  claiming  the  stock  did 
not'meet  contract^,  requirements ,  and  complainant  attempted  to  reject 
the  car  to  respondents  "but,  they  refused  to  release  him  or  grant  any 
allowance.     Complainant  therefore  diverted  the  shipment  to  New  York 
City,  where  sale  was  made  for  the  gross  sum  of  $382.75.     ^ince  the 
cost  incident  to^  handling  amounted  to.  $530.98,  complainant  suffered 
a  loss  of  $148. '2^.    Award  was  asked  -fo-r  recovery. of  $148.23  plus 
$125.36,  or  $273.59.  ', ' 

Respondents  denied  all  lialDility  to  complainant  and  "by  way  of 
countercomplaint  demanded  payment  from  complainant  of  the  net  contract 
purchase  price  of  $555.28. 

The  record  contained  no  reliatile  showing  of  quality  and  condition 
at  Chicago,  but  Standard  Inspection  Service  certificate  of  inspection 
at  Philadelphia  on  OctolDer  23,  the  approximate  time  of  arrival  at  that 
market ,  .  showed  that  an  average  of  4^  decay  was  found,  and  that  15  to 
20^0  of^the  tomatoes  were  shriveled  and  genera;lly  "watery  when  cut." 
This  corresponded  with  certificate  of  Eederal  inspection  (restricted 
to  the  two  top'  layers  of  lugs)  at  the  same  market  two  days  later,  show- 
ing an  average  of  ahout  5/o  decay  and  15%  soft  and  .wa.tery . .   The  Federal 
certificate-  stated,  that  the  shixjment  "fails  to  grade  U.S.  No.  1  due  to 
excessive  defects  in  some  lugs  and  now  shows  approximately , 50  percent 
U.!^.  No.  1  quality."    This  also  corresponded  reascnahly  well  with 
the  certificate  of  Pederal-State  inspection  made  at  Guadalupe,  on 
October  11,  showing  that  the  shipment  then  "averages  a;^proximately 
75fo  U.S.  No.  1  quality."    Under  "Quality"  and  "Condition,"  this 
certificate  showed  "Toma.toes ■  generally  mature  green  and  firm; 
mostly  smooth  and  well  formed;     some  fairly  smooth  and  fairly  yell 
formed.     Defects  range  from  13^a  to  37'^,  averaging  approximately  23*^^, 
consisting  of  9'^o  soft,  6%  puffy,  remainder  mostly  growth  cracks, 
"bruises  or  worm  injury.    No  decay."  .  ■ 

Ruling;S  included_in  'decision. 

1.  _  ^0  far  as  the  record  disclosed,  , the , negotiations  provided 
for  the  sale  of  ,500  lugs,  at  .$1. 50  per  lug,/.or  $555.21  f.o."b.  Chicago, 
111.     It  was  reasona"bly  certain  that  the  final  offer  was  made  "by  Fry 
during  the  telephone  conversation  with  complainant,  who  confirmed  his 
a.cceptance  "by  x^'ire  as  quoted  a"bov'e.     I'his  acceptance  wire  mentioned 
brand  only,  but  Pry-  admitted  that  "good  healthy  stock,"  as  specified 
in  his  final  telegram,  was  made  a  part  of  the  contract  of  sale, 
although  he  did  not  include  it  in  his  standard  memorandum  of  sale. 
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2.  Respondents  failed,  without  reasonable  cause,  to  deliver 
a  carload  of  tomatoes  which  met  the  contract  requirements.  In- 
STDection  at  G-uadalu"oe  on  Octo"ber  11,  the  approximate"  data  or  ship-"' 
ment,- showed  that  the  stock  then  gr^<^<?d  anproximately  75'^  U.S.  l]o .  1 
quality  and  showed  9%  to  he  so^t'  f^nd  5%  puffy.     Certificate  of 
standard  inspection  at  Philadelphia  on  the  day  of  arrival  showed 

15  to  20fo  were  shriveled  a,nd  generally  watery  when  cut,  while 
Federal  inspection  at  the  same  market  two  days  later  showed  the 
tomatoes  graded  only  60"^  TJ.^..  No.  1  quality.     This  certificate 
also  showed  that  15^!^  of  the  tomatoes  were  soft  and  watery.  Com- 
plainant v/a-s  fLwa-dei  $373.59,  plus  interest,  jointly  and  severally 
against'  j-espondents  . 

3.  Respondents'  countercomplaint  was  dismissed. 

Reconsiderati.on 

Respondents  filed  a  petition  for -reconsideration  of'  the  order 
contending  that  no  consideration  had  "been  giA'"en  to  the  effect  upon 
the  contract  of  the  telegram  sent  hy  the  Fry  Distrihuting  Company 
to-  complainant  reading  "CONFIRM  1.50  DELIVERY  CHICAGO  BASIS  CHICAGO 
INSPECTION  ACCEPTMCE  FINAL  *  *  *."     The  Secretary  held  that  the 
contract  was  completed  "by  the  exchange  of  the  two  wires  first  quoted 
a'bove  and  the  Fry  Distri"buting  Company  could  not,  "by  sending  its 
second  vifire,  affix  any  contractual  provisions.     The  contract,  there- 
fore, was  not  affected  "by  the  specification  "Chicago  inspection 
acceptance  final"  which  was  included  in  the  "broker's  memorandum  of 
sale.     Time  for  payment  of  the  award  was  extended  to  April  7,  1941, 
and  publication  was  eliminated. 

S-2548,  Decemher  13,  1940,  Docket  3284:  (Hearing) 

HULL_PACK  ING_C0 .  _^  PAHOKEE ,  _FLA_^  v .  _T  ^  MENDEL  SON  CO^ ,  _INC  .  , 
PITTSBIJRGH_^  PA. 

Vip_lat_ion  charged:     Unjustified  rejection  of 

a  carload  of  "beans. 
Pri^ncipal  poj^nt^  involved:     Federal  insioection 
N-13  certificates  are  prima,  facie  evidence  of  truth 

of  statements  contained  therein,  "but  this  does 

not  mean  such  statements  cannot  "be  re"butted; 

other  evidence  not  sufficient  to  overcome 

Federal  ins'oection  certificate. 
Order:     Complainant  awarded  $942.72,  plus  interest; 
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^iiiline  of  Facts  .  ' 

On  or  a.TDout  October' 15,  1958,  through  a  hroker,  ,  complainant  sold 
to  respondent  one  carload,  consisting  of  572  haTnpers  of  U.S.  ITo .  1, 
first'  picking  Sovuatiful  "beans  at  $1.40  per  hamper  f  .o.'b.  shipping 
point,  totaling  ^$800. 80r  ■  Shipment  was  made  from  Florida  to -Pittsliargh, 
Pa.,  where  the  car  arri^ved  on  or  about  O'ctober  19,  and  respondent,  on  . 
or  about  October  21,,  after  attempting  to  sell  a  portion  of  the  car, 
rejected  the  beans..   ..Resale  at' Pittsburgh  resulted  in  a  deficit  of 
$141.92,  and  complainant . asked  for  damages  in  the  amount  of  $800.80 
plus  $14i;;92,  or  $942.72, ■  claiming  that  the  beans  met  the  specifi-' 
cations  of  .the  contract.. 

Respondent . stated  that  the  beans,  were  not  of  the  quality  and 
grade  specified  in  the  contract  of  sale.  Depositions  and  testimony 
of-.' witnesses  were  offered  in  support  of  the  contentions  of  each  side. 

After  inspection  in  Pittsburgh  the  broker's,  inspector  reported 
the  beans  would' not  grade  U.S.  No.  1    and  were  ''mo.s.tly  dark  green 
dull  color.'  .  Most  beans  stained  &  scarred  some  rusty.    B&ans  small 
to  good  Viz e.     Some  hampers  under  size  beans  young  &  tender." 
Government'  inspection  made  after  the  shipper  was  informed  that  re- 
spondent was  not  interested  in  the  beans,  restricted  to, two  upper 
layers,  showed'  that  they  graded  U.S.  No.  1.  ''Fairly  ■  clean •  to  ■ 
slightly  dirty,  fairly  bright,  fairly  young  and  tender,  and  fairly 
well  to  well  formed.     Average  7%  grade'  defects,  mostly,  scars.' 
Generally  fresh  and  firm,  few  slightly  wilted.     Les's  than'  1^  decay." 
Pittsburgh  "Federal  .inspector  testified  that  the  beans  in''  the  top 
half  of  a  particular  hamper  were  dirty  a.nd  those  in  the  lower  half 
clean,  but  that  he  would  classify  the  entire  hamper  .s.s  . slightly 
dirty  and  as' U.S.  No.  1.     lie  also  testified  that  he.-and  the  other  " 
inspectors  were  shown  5  or  8  other  hampers  and  that  there  wa.s  not 
enough  dirt  to  justify  throwing  the  stock  'out  of  grade.    Most  of 
the  beans,-  he  said,  were  fairly  clean.     Report  of  Railroad 
Perishable  Inspection  Service  inspection  on  day  of  arrival  read:  ; 
"Two  to  six  per  cent  of  pods  are  ill-shaped.'    Most  pods  are  slightly' . 
dirty.     1'5  to  25  per -cent  of  pods  scarred.    Beans  are  generally 
fresh  and  have  fairly  good  sna.p.  '  Some  podi  a.'^'e  wilted  next  to 
covers.      Less  than  one  per  cent  pods  show  decay."    Because  it  was' 
reported  tha.t  some  hampers  had  been  removed  from  the  car  a;  follow  '  '    '  . 
up  inspection  was  ma.de  on  October  21  and  It  was  reported  "Q,uality  '  \. 
and  condition  same  except  stock  slightly  to  considerably  dirty 
from  a  black  field  muck.  Occasional  'fust..,,  .Po.or  to  only  fair 

quality,"    A  private  inspector,  who  ma.de  inspection  at. .request  of 
respondent,  found  that  the  beans  failed  "to  grad?,  U.  S .  ..Ko .' 1  on 
account  of  defescts  and  condition,   "An  -occasional  hamper  noted  show- 
ing from  4  to  lOf,.  with  most  hampers'  showing^from  20  to  40^  of 
the  stock  having^ many  small  to  large— mo'stly' m.any.,  small  scars, 
defects,  and  blemishes,  and  small  rusty  areas..    Less  1%  decay." 


-  575  - 


Ruling-.  i,ncluded_in  Decision 

Federal  grading  standards  require  U.S.  i\To.  1  "beans  to 
consist  of  "beans  of  simila.r  varietal  characteristics  which  are  of 
reasonahle  size,  fairly  well  formed,  fairly  "bright,  fresh,  fairly 
young  a.nd  tender,  firm,  and  free  from  damage  (defined  as  any  injury 
or  defect  which  materially  affects  the  appearance  or  the  editle  or 
shipping  quality)  caused  "by  dirt  or  other  means.     They  may  contain 
some  dirt  and  still  meet  the  requirements  of  U.S.  Ho.  1.    Because  of 
variance  in  testimdny  concerning  the  quality  and  condition  of  the 
"beans,  in  order  to  reach  a  determination  of  the  issues  involved 
it  was  necessary  to  weigh  the  testimony  of  the  vritnesses  and  to 
"balance  prohalDilities  in  order  to  reconcile  the,  apparent  conflict. 
Each  of  the  v>ritnesses  engaged  in  the  produce  "business  admitted 
he  was  not  an  expert  at  grading  and  that  his  opinion  was  "based 
on  o"bservation  gained  from  experience,  while  the  grading  of  perishable 
commodities  is  a  rather  technical  art.     The  difference  "between  "dirty" 
and  "slightly  dirty"  might  he  unapparent  to  a  non-expert,  while  to 
an  expert  it  may  have  an  important  technical  "bearing  on  the  grade. 
Some  recognition  should  also  he  given  to  the  fact  that  inspectors 
for  the  Railroad  Perishable  Inspection  Agency  inspect  commodities, 
not  for  the  purpose  of  determining  grades  under  the  Federal  stand- 
ards, but  for  the_  purpose  of  protecting  carriers  against .  false  and  "■ 
unjust  claims.     The  rejjort  of  one  Railroad  Perishable  inspector 
tended  to  corroborate  the  Federal  inspection  report,  with  the  ex- 
ception of  the  percentage  of  poas  sca,rred;     the  testimony  of  the 
other  showed  that  he  inspected  the  shipment  after  a  portion  of  the 
load  had  been  removed  and  returned,  and  that  he  found  the  beans 
slightly  to  considerably  dirty.     It  was  interesting  to  observe 
that  what  one  Railroad  Perishable  inspector  called  "slightly  dirty," 
the  other  described  as  "slightly  to  considerably  dirty  from  black 
field  muck."    The  private  inspector  indicated  that  he  apparently 
confused  the  requirements  of  U.&.  No.  1  with  the  requirements  of 
U.S.  Fancy,  as  he  stated  U.S.  No.  1  beans  must  be  clean,  which  is 
a  grade  requirement  for  U.S.  Fancy.    He  found  a  far  greater 
percentage  of  scars  than  were  found  by  any  other  witness.     It  was 
hardly  reasonable  to  believe  that,   if  the  beans  contained  the  extent 
of  scarring  reported  by  this  inspector,  there  ivould  have  been  such 
a  variance  between  the  testimony  of  this  witness  and  of  all  others 
on  this  point.     Official  inspection  certificate  shov;ed  that  the  beans 
contained  defects  averaging  7  percent,  consisting  mostly  of  scars'. 
One  of  the  witnesses  of  the  respondent  also  testified  that,   in  his 
opinion,  the  beans  contained  defects,  consisting  of  scars,  averaging 
about  7  percent.     Respondent,  at  the  time  it  requested  the  three 
Government  inspectors  to  examine  the  beans,  did  not  mention  the  fact 
that  the  beans  contained  scars,  but  questioned,  primarily,  the 
amount  of  dirt  reported  as  being  present.     It  was  not  reasonable  to 
believe  that,  had  the  beans  contained  the  percentage  of  scars  as 
reported  by  the  private  inspector  this  fact  would  not  have  been 
raised  directly  by  members  of  the  respondent  firm.     In  fact, 
respondent  testified  that  he  did  not  question  anything  except  the 
dirt.     The  private  inspector  also  reported  "An  occasional  hamper  of 
stock  clean,  with  most  hampers  noted  with  most  stock  dirty." 
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Whether  he  reported  as  dirty  what  the  Government  inspector  reported 
a.s  slightly,  dirty,  perhaps,  ivill  never- he  wholly  free  of  douht , 
hut  the  report  of  the  inspector  for  the  "broker,  which  did  not 
mention  any  dirt  heing  present  ?t  all,  tended  to  indicate  tha':t  the  ' 
opinion  of  the  Government  inspector,  that  the  heans  were  "slightly 
dirty,"  was  more  nearly  correct.     In  weighing 'the  testimony  of  the 
Federal  inspectors  and  giving  effect  to  official  inspection 
certificates,  it  must  he  recognized  that  Government  inspectors.  m\is_t 
\indergo  a  period  of  official  training.     In.  this  case,  two  Government 
inspectors,  in  addition  to  the  inspector  who' originally  examined  ■; 
the  shipment,  examined  the  "beans,  at.  the  request' of  the  respondent, 
and  informed  the  respondent  that,  in  their  opinion  hased  upon  their,, 
examination,  the  heans  met  the  requirements  of  U.S.  Ho.  1  grade, 
Federal  inspection  certificates  are ■ admissihle  in'all  proceedings, 
under  the  act,  hy  all  officials  and  courts  of  the  United  States, 
as  prima  facie  evidence  of  the  truth  of  the  statements  contained 
therein.     That  is  not  to  say,  however,-  that  such  statements  cannot 
he  rehutted.     ''ifhile  such  certificates  are  not  conclusive  evidence 
of  the  statements  contained  therein,  full  effect  must  he  given 
to  their  prima  facie  character.     The  evidence  was  not  sufficient  . 
to  overcom'e  the  Federal  inspection  ■.•certificate  and  it-  was  there- 
fore held  that  the  heans  met  contract  sjjecif ications  and  respond- 
ent's rejection  was  without  reasonahle  cause.     Complainant  vbcs  ' 
awai'ded"  $942.72,  plus  interest.  ■-'  ''  ' 

S-255.3,  Decemher  20,  1940:     (S,P.)  •      •  • 

JUSTkM  &  CO_,.,JlNC^,  J\[E]OP.SK.  J'^'^:-  Z-.T^LLEY  FRUIT  ' CO ^■,_PHAEE'V- 
TEXAS  -  Docket_3364  _VALLEr  FRUIT  C0_._  .v._JUSTMAlT^&_.CC ._-_Docket  3365 


Violation  charged;     Failure  hy  Valley  Fruit  Co. 
to  deliver  in  accordance  with • contract  a  car- 
load of  grapefruit;     fa.ilure  hy  ' Justman  &  Co.  , 
Inc.  ,to  pay  a.  guaranteed  advance  made' on- 
another  carload  of  grapefruit. 

Principal  poinjts_  involved 'When  property  in 


F-43  goods  has  he en  transferred  to  huyer  the 

R-1  goods  are-  at  Buyer's  ris'k;    duty  of  shipper, 

R-15  upon  receipt  of  payment,  to  change  hilling 

F-4  promptly  to  show  property  v;as  in  huy'er. 

H-4       '■       ^  Order:     Justman  &  Co.  Inc ..  awarded  $57. 61, 

.-  .    plus,  interest .  ■  ' 
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Outline  of  Facts 

On  or  about  March  13,  1938,  through  a  "broker,  Justman 
&  Co.,  Inc.  "bought  .from  Valley  Fruit  Co.  a  carload-  of  4,?S  "boxes 
of  Foster  Pink  grapefruit  "Grand  Prize"  "brand  at  $1.30  per  box, 
or  a  total  price  of  $553.80  f.o.b.  shipping  point.     The  original 
non-negotiable  bill  of  lading  showed  that  the  shiiDment  was  received 
by  the  railroad  from  ^'alley  Fruit  Co.  at  Pharr,  Texas  on  March  13 
and  was  consigned  to  itself  at  New  York  City.     On  March  13,  Justman 
sold  the  shipment  while  in  transit  at  $2.50  per  box,  or  for  the 
gross  amount  of  $1065  delivered  at  Philadelphia,  with  the  under- 
standing that  it  would  arrive  in  time  to  be  available  to  the 
purchaser  for  handling  at  auction  on  the  morning  of  March  21,  and 
filed  a  diversion  order  directing  diversion  to  Philadelphia.  The 
car  arrived  at  Philadelphia  in  time  to  be  available  to  the  purc'naser 
for  handling  at  auction  on  March  21,  but,  because  it  was  consigned 
to  the  Valley  Fruit  Co.,  the  carrier  was  not  legally  required  to 
deliver  it  to  Justman  or  on  his  order,  and  instructions  to  change 
the  designation  of  the  consignee  to  read  "Open  Joseph  Justman  Co. 
Inc."  were  received  at  a  time  ivhen  it  was  too  late  for  Justman  to 
arrange  to  have  the  shipment  promptly  made  available  to  the 
purchaser,  v;ho  refused  to  accept  it  at  a  later  date.     Resale  was 
made  for  net  proceeds  of  $216.75.     Justman,  because  of  alle3ged 
failure  of  Valley  Fruit  to  bill  properly  or  arrange  v;ith  the  carrier 
for  release,  claimed  damages  based  on  the  original  f.o.b.  cost  df 
$553.80,  plus  repacking  charge  of  $42.60  inspection  cost  of  $2.50 
and  display  expense  of  $1.50,  making  a  total  of  $600.40,  leaving 
an  actual  loss  of  $385.65  after  deducting  $216.75  received  from^ 
resale.     In  addition,   the  claim  covered  loss  of  profit  of  $71.55, 
arrived  at  by  deducting  $553.80,  plus  freight  of  $436.94  and 
diversion  charge  of  $2.70,   or  a  total  of  $993.44  from  $1055. 

Justman  alleged  that  irriaediately  upon  receipt  of  notice  from 
the  broker  of  consummation  of  sale  it,  on  March  15,  "wired  guarantee 
of  payment  for  said  car  pursuant  to  instructions  to  the  First 
National  Bank  at  Weslaco,  Texas"  and  that  it  assiomed  that  proper 
billing  instructions  v/ould  be  given  by  Valley  Fruit  to  the  carrier. 
Valley  Fruit  stated  that,  since  payment  had  not  been  made  when  the 
car  was  shipped,  the  billing  was  proper,  and  that  Justman  had 
knowledge  of  the  billing  and  ample  time  in  which  to  have  it  changed 
(by  wiring  Valley  Fruit)  before  the  car  arrived  at  Philadelphia. 

In  connection  with  another  carload  of  grapefruit  shipped  by 
Valley  Fruit  Co.  from    Pharr,  Texas,  to  Justman,  at  New  York  City, 
on  consignment,  Valley  Fruit  Co.  alleged  that  Justman  failed  to  pay 
any  part  of  a  guaranteed  advance  of  $383.40.    Justman  admitted  it 
was  legally  responsible  to  Valley  Fruit  Co.  in  that  amount. 

Rulings_  included_in  decision 

1.     '■'■'he  carload  of  grapefruit  purchased  on  or  about  March  13 
was  not  delivered  in  conformity  with  the  contract  between  the  parties. 
Valley  Fruit  failed  to  submit  any  proof  whatever  that  Justman  had 
actual  knowledge  that  the  Valley  Fruit  Co.  was  still  shown  as  the 
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consignee  or  that  the  Pennsylvania  Railroad  Company  had  informed  it  of 
such  fact  on  the  dates  as  alleged  by  him.    However,  assuming  that 
such  was  the.  case,  his  contention  that,  if  it  had  wired  him  of  his 
failure  to  change  the  biiling,  he  could  have  accomplished  such  a 
change  promptly  was  specious.     This  was,  in  effect,  a  plea  of 
contributory  negligence.    Aside  from  being  an  improper  defense  in 
a  proceeding  which  was  based  upon  alleged  breach  of  contract,  there 
v;as  no  legal  duty,  arising  from  contract  or  otherwise,  upon  Justman 
to  notify  Valley  Fruit  of  his  omission  to  change  the  original 
billing.     Furthermore,  section  22  of  the  Uniform  Sales  Act  provides, 
in  substance,  that,  unless  otherwise  agreed,  when  the  property  in 
the  goods  has  been  transferred  to  the  buyer,   the  goods  are  at  the 
buyer's  risk  whether  delivery  has  been  made  or  not,  except  that, 
where  delivery  has  been  delayed  through  the  fault  of  either  party, 
the  goods  are  at  the  risk  of  the  party  in  fault  as  regards  any 
loss  which  would  not  have  occurred  but  for  such  default.  This, 
it  appears,  is,  in  substance,  also  the  common  law  rule.     In  the 
instant  transaction,  therefore,  it  became  the  duty  of  Valley  Fruit, 
upon  receiving  payment  for  the  goods,  to  change  promptly  the 
billing  to  show  that  the  property  in  and  control  of  the  shipment 
thereafter  was  in  Justman,  and,  upon  his  failure  to  do  so,  the  risk 
of  loss  resulting  from  such  fault  must  fall,  upon  him.  Justman 
submitted  no  evidence  in  support  of  claimed  expenditures  for 
inspection  and  display  and  these  items  m.ust  therefore  be  disallowed, 
leaving  the  actual  damages  as  $379.65,  which,  added  to  the  loss  of 
profit  of  $71.55,  made  total  damages  of  $451.21. 

2.     The  failure  of  Justman  &  Co.  Inc.  to  pay  Valley  Fruit 
Co.  the  guaranteed  advance  of  $C83.40  agreed  upon ' for  the  grapefruit 
in  the  .second  car  mentioned  above  was  in  violation  of  the  Perishable 
Agricultural  Commodities  Act.    Justman  &  Co.  Inc.  was  aamrded 
$451.21  less  $383.40,  or  ^67.81,  plus  interest. 

S-2554,  December  26,  1940,  Docket  3439:  (S.P.) 

A.S._BURTON,_lJEW_YORK,_N^tj_  v._I-IAVEN_FRUIT_CO AUBUpDALE_^  FLA. 

.Violation  char£ed:     Failure  to  pay  a  deficit 
incurred  in  handling  4  ca.rloads  of  grapefruit 
on  consignment. 

Principal  point  involved;    Preponderance  of 
evidence  showing  that  shipments  were  consign- 
ments, shipper  v;as  liable  for  deficits. 

Order:     Complainant  awarded  $445.49,  plus 
interest. 
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Out.l_ir.e  of_Faet_s 

Four  carloads  of  grapeir'iit  v.^ere  shipped  "by  respondents  to 
complainant  in  'Septemoer  and  October,  19-?5,  on  v/hich,  through 
his  agent,  J.T..  Merrion,  complainant  advanced  the  total  sum  of 
S1540,  in  three  checks,  the  first  of  which  contained  on  the  face 
thereof  the  word  "advance,"  the  second  and  tnird  heing  marked 
"accommodation  advance."    Each  of  the  checks  was  endorsed  by  the 
agent  and  delivered  to  the  respondents,  who  accepted  and  deposited 
them.    Accounts  sales  on  the  shipments  were  rendered  ty  complain- 
ant to  respondents,  each  of  which  contained  the  word  "advance" 
and  showed  itemized  expenses  in  connection  with  the  sale  of.  the 
grapefruit,  including  commission,  as  well  as  showing  a  deficit  on 
each  car,  the  total  of  which  amounted  to  $445.49,  for  v;hich  amount  ■ 
complainant  asked  foi-  an  award. 

Respondents  denied  liability,  relying  principally • on  a 
letter  written  to  the  complainant  on  Septem.ber  27,  1938',  reading, 
in  pa.rt:     "We  are  shipping  you  a  car  today  through  Joe  Merrion. 
Joe  is  buying  the  car  from  us  outright  and  I  suppose  speculating 
a  little  on  it.     We  have  plenty  like  this  one  to  roll,  but  only 
on  straight  sales."    Complainant  maintained  he  riad  no  record  of 
receipt  of  this  letter. 

'Ruling_included  in_DGcision 

The  preponderance  of  the  evidence  shov;pd  that  the  grapefruit 
was  consigned  by  respondents  to  com-olalnant  to  he  handled  on  a 
commission  basis  and  that  there  wa.s  a  net  deficit  of  $445.49. 
Ass'oming  that  the  letter  quoted  above  was  v/ritten  to  the  complain- 
ant,.  it nevertheless  ,  appeared  from  the  record  that  the  three 
checks  referred  to  were  acceTDted  by  the  respondents  vrithout  any 
protest  and  at  least  one  of  thvse  checks  in  the  amount  of  $540, 
dated  October  7,  was  received  by  the  respondents  after  September 
27  and  contained  the  words  "accommodation  advance."     In  the  le-tter 
of  September  27,  in  referring  to  the  freight- charges,  it' v;as  stated, 
"If  you  have,  pa-id  on  that' end  for  initial  icing,  all  that  is 
necessary  for  you  to  do  is  to  produce  the  bill  of  lading  and  get 
a  refmd.     I'here  should  be  no  deficit  on  this  car,  with  the 
correct  charge  for  freight."     If  respondents'  contention  was 
correct  that  the  grapefruit  was  sold  to  Merrion,  the  agent  of  the 
complainant,  it  did  not  seem  a.Tjpropriate  to  refer  to  the  deficit 
on  the  car  of  grapefruit.     Complainant  was  awarded  $445.49,  plus 
interest . 
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S-2556,  December  25,   1940,  Docket  3536:  (S.P.)' 

URICK      HOLLI&_^  LOS  MGELIE S , _CAL p\  v._R,;.'L  McKipEY.s.  PA3UCAH,_KY. 

Violation  charged:     Failure  to  pay  iDalance 
of  guaranteed  purchase  price  of  a  carload 
of  grapes . 

Principal  poi^nt^  involved ;    Having  guaranteed 
purchase  price,   respondent  lialile  to  shipper 
upon  "bankruptcy  of  iDuyer. 

Order:     Complainants  awarded  $412.51,  plus 
interest. 

Out_line  of  Fa.cts 

On  or  plDout  October  23,  1939,  complainants,  through  respond- 
ent, agreed  to  sell  to  R.S.  Ho"b"bs  Produce  Co.,  a.  ca.rload  of  1098 
lugs  of  Emperor  grapes  at  $1.07;^  per  lug,  or  for  $1180.35,  less 
freight,  a  net  of  $617.76  delivered  Paducah,  Ky.     Shipment  of 
grapes  of  the  kind  and  quality  a.greed  upon  was  made  from  North 
Dinuha,  California.,  hilled  to  complainants  "advise  R.E.  HohlDS 
Produce  Co.,"  and  the  car  was  accer)ted  hy  HolDhs.     U-oon  arrival  at 
Paducah,  Ky.  ,  respondent  telegraphed  complaina^nts  to  release  the 
car  and  that  he  "will  see  Hohhs  loays  draft."     The  car  v/as  released 
-to  Hohhs  who  paid  $205.25,  leaving  a  "balance  due  of  ^412. 51,  for 
which  complainants  asked  an  az-'ard  against  respondent. 

Respondent  claimed  that  upon  receipt  of  complainants'  wire 
"this  your  authority  take  delivery  without  lading      *  *  releasing 

*  =f  ^  II        attempted  to  arrange  for  the  release  of  the  shipment 
hut  found  that  the  carrier  had  received  instructions  from  complain- 
ants to  release  the  car  to  Hohos,  and  that  delivery  had  "been  made 
accordingly.     Complainants  contended  that  the  release  was  made  in 
the  regular  and  usual  manner,   since  the  car  was  hilled  to  Hohhs  and 
respondent  did  not  request  that  it  "be  released  to  him.  Complain- 
ants also  contended  that  the  release  ,was  granted  only  hecause  of 
respondent's  promise  "will  see  Hohhs  pays  draft." 

Ruling_ included  in_De ci^s j^on ' 

Respondent  did  not  deny  that  he  telegraphed  complainants  to 
release  the  car  of  grapes  and  that  he  "will  see  Ko"b"bs  pays  draft." 
The  shipment  was  released  and  the  carrier  and  the  respondent  were 
each  promptly  .informed  hy  wire  to  that  effect.     Prior  to  the  time 
Hohbs  went  into  bankruptcy,  complainants  endeavored  to  collect  the 
purchase  price  of  the  grapes  from  Ho"b"bs  and  succeeded  in  collecting 
one-third  thereof.     They  not  only  had  the  right  to  do  so  "but  this 
action  also  reduced  the  liahility  of  the  respondent  as  a  guarantor. 
Following  the  "bankruptcy  of  Hob'os,  complainants  filed  a  claim  with 
the  referee,  in  accordance  with  the  suggestion  of  respondent.  How- 
ever, the  record  did  not  show  that  anything  had  "been  recovered 
against  Ho"bhs.     If  anything  were  collected  from  the  "bankrupt,  the 
respondent  should,  of  course,  receive  credit.  The  com-nlainants  at 
no  time  released  respondent  as  a  gua.rantor;  they,  however,  did  make 
every  effort  to  collect  as  much  as  possi"ble  against  Ko'bhs.  ComTDlain 
ants  were  awarded  $412.51,  plus  interest. 
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S-2563,  January  17,  1941,  Docket  3555:  (Hearing) 

Rej_  _-^22Piication_of  ^incent  Colace5_  Phi^lad.£l;ohia_j_  Pa.  ,  for  a 
license  under  t_he  Peris-liaTDle_A£ricult^ural  Conmodj^t  i,es_  Ac_t . 

Pri^nci^al  2oint_  involved ;     Since  a.pplicant 
had  "been  adjudicated  a  "bankrupt  and  no 
reparation  order  had  heen  issued  against 
him,  license  was  not  denied. 

Order:     Vincent  Colace  granted  a  license  to 
handle  perishalDle  agricultural  coiimodities . 

Oujtlj.ne  of  Facts 

On  June  21,  1940,   the  Department  issued  a  notice  of  hearing 
and  order  to  show  cause  why  Vincent  Colace 's  application  for  a 
license  under  the  Perisha'ble  Agricultural  Commodities  Act  should 
not  "be  denied  "because  of  unfitness  to  engage  in  "business ,  ' "based  on 
flagrant  and  repeated  violations  of  the  act  "by  him  and  his  partner,^ 
Carmen  Camp"bell,   through  failure  truly  and  correctly  to  account, 
during  the  period  March,  1938  to  May,  1939,  for  various  lots  of 
produce  purchased  in  the  current  of  interstate  commerce. 

Motion  of  the  applicant's  counsel,  at  the  hi-^Trihg,  for 
dismissal  of  the  proceeding  on  the  ground  thflt  applicant  was  dis- 
charged in  a  "bankruptcy  proceeding  on  I"'ay  2,  1939,  and  that  the 
alleged  violations  did  not  occur  "within  two  years"  as  set  forth 
in ,  the  act,  no  reparation  award  having  "been  issued  against  either 
Colace^  or  Camp'bell  "based  on  such  violations,  was  denied. 

Counsel  for  the  apr)lica.nt  a.nd  for  the  Government  stipulated 
tha.t  Camp"bell  and  Colace,        a  general  partnership,  v^rere  engaged 
in  ha.n'dling  perishahle  agricultural  commodities  from  1931  until 
April  1939;     that  paym.ent  in  full  was  not  made  for  purchases  of 
produce  in  March,  1938'  (covered  "by  reparation  complaint  filed 
with  the  Department);     that  proceedings  in  "bankruptcy- were      ■  -  ■ 
instituted  and  the  trustee  su'bmitted  his  report  on  Decem"'Der  6, 
1938,  showing  in  detail  dishursem.ents  made  to  the  creditors,'  and 
no  further  payments  were  made.     The  complaint  for  reparation  was 
filed  against  the  partnership  hy  the  Philadelphia  Produce  Credit 
and  Collection  Bureau  and  a  motion  to  dismiss  the  case  was  filed 
on  the  ground  that  respondents  had  "been  adjudicated  a  "t^ankrupt ; 
that  the  Secretary  dismissed  the  proceedings  on  December  22,  1938 
and  at  ho  time  since  March  1938  has  a  reparation  award  been  issued 
against  Carmen  Camp'bell  or  Vincent  Colace;     and  Vincent  Colace,  "by 
discharge  in  "bankruptcy  signed  May  2,   1939,  vras  discharged  of  all 
de"bts  and  claims  against  the  partnership. 
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Applicant  testified  that  it  was  intended  to  pay-  for  the 
produce  purchased  when  outstanding  accounts  were  collected  and  a 
witness  on  tehalf  of  applicant,  who  was  a  director  of  the  Fruit 
and  Produce  Johters  Association  in  Philadelphia  stated  that  the 
applicant's  reputation  was  good,  and  that  he  had  "been  elected 
unanimously  as  Treasurer  of  the  Association  and  a  memher  of  the 
Board  of  Directors.     He  was  still  Treasurer  at  the  time  of 
issuance  of  this  decision. 

E.uling_included  in_D^ca^sion 

1.     The  record  cleatly  disclosed  tnat  the  applicant  failed 
truly  and  correctly  to  account  promptly  for  numerous  purchases  of 
perishable  agricultural  commodities.     A  complaint  seeking  reparation 
on  hehalf  of  numerous  parties  was  filed  hut  no  order  v/as  issued 
against  the  applicant,  for  the  reason  he  had  "been  duly  adjudicated 
a  "bankrupt.     It  was  therefore  ordered  that  Vincent  Colace  "be  granted 
a  license  to  handle  perisha"ble  agricultural  commodities  in  inter- 
state commerce  upon  payment  of  the  prescri"bed  fee. 

5-  2564,  January  25,   1941,  Docket  3154:  (S.P.) 

J._R_^  PAXTgU_^  MERCEDES,^  TEXAS  v._KARTIN  Ul'TGERLEIDER  C0_^  INC.  , 
KANSAS_C ITY ,  _M0  . _and_¥I LLIM_Y_3IJCK ,  _3lo WSYILLE^  TEXAS  . 

Violatj^on  charged:  Failure  to  pay  a  part 
of  the  contract  purchase  price  for  two 
carloads  of  tomatoes. 
Pri.n_cipal  130 i.n t^s_inv£lved :     Diversion  of 
A-4  shipments  constituted  acceptance; 

R-5  common  practice  to  divert  cars  to  ma.rkets  . 

6-  11  other  than  original  destination;     if  huyer 
H-12  can  minimize  loss  oy  diverting  -to  another 

market  duty  rests  on  him  to  do  so. 
Order:     Complaint  dismissed. 

Out_line^  of  Pacts 

On  or  a"bout  June  1,  1937,  William  Y  Buck  purchased  two  car- 
loads, of  tomatoes,  invoiced  "by  com.plainant  as  "Standard  Pack"  and 
referred  to  in  his  wire  to  Ungerleider  on  June  1,  as  follows: 
WE  SELLING  MR.  BUCK  COUPLE  CARS  USONE  STANDARD  SIX  SIXES  TODAY  POR 
YOU  UlIDERSTMD  HE  IS  TO  SIGN  DRAPTS  COVERING  SHIPMENTS  WE  TO  BILL 
OPEN  AND  THAT  YOU  WILL  TAKE  CARE  DRAPTS  WITHIN  VJESK  APTER  SHIP- 
MENTS ME  The  agreed  price  was  $1.15  per  lug  f.o.h.  Texas 
shipping  point,  or  a  total  of  $1495  for  the  two  cars,  each  contain- 
ing 550  lugs.     Shipment  was  made  on  the  same  day  to  Kansas  City, 
ho.,  from  Texas,  to  "be  handled  "by  the  two  respondents  on  joint 
account.     Upon  arrival  Ungerleider  apparently  found  it  impossihle 
to  interest  "buyers  in  the  stock,  largely  "because  of  the  irregular 
size  of  the  tomatoes,  and  so  advised  Buck  "by  telegrams  dated  June 
5  and  7,  1937.'    '^'hereafter  the  two  cars  were  diverted  to  Chicago, 
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Illinois,  where  the  tomatoes  were  sold  for  a  net  sum  which  was 
$515.02  less  than  the  contract  price.    B-qick  voluntarily  paid  the 
complainant  one-half  of  the. $515. 02  and  complainant  sought  to 
recover  the  remaining  $257.51. 

Both  shipments  were  Tederally  inspected  at  Kansas  City, 
Mo.,  and  copies  of  the  certificates,  included  in  the  record, 
showed  the  size  as  irregular.  •    ■  ' 

Sulings  i:ncluded_in  Decision 

1.  It  was  clearly  ■  shovm,  "by  the  original  telegrams,  letters 
and  other  documents  contained  in  the  record,  that  Ungerleider 
entered  into  a  joint  account  agreement  with  Buck,  who  accordingly 
purchased  the  two  carloads  of  tomatoes  warranted 'as  U.S.  Standard 
Pack,  for  shipment  to  Kansas  City,  Ho. 

2.  U.S.  Standard  Pack  does  not  permit  .of  i'rregular  ■ 
sizing  and  it  was  therefore  clearly  evident  ;that  the  tomatoes 
delivered  "by  complainant  did  not  meet  contract  specifications. 

3.  Diversion  of  the ,  shipments  iDy  resiDondents  from  Kansas 
City  to  Chicago,  Illinois  constituted  acceptance        them  and 
oliligated  them  to  pay  the  agreed  purchase  price  therefor,  less  such 
damage  as  resulted  at  Kansas  City,  I'o.  from  ,  failure  of  comDlainaht 
to  ship  tomatoes  meeting  contract  requirements.     In  reaching  a 
conclusion  as  to  the  destination  at  which  the  market  value  of  the 
goods  upon  arrival  should  "oe  determined,  it  wa&  necessary  to  take 
into  consideration  the  methods  followed  in  the  shiplnent  and  sale 

of  fruits  and  vegetalDles;     the  duty  of  the  one  who  disposed  of 
the  goods  to  do  everything  poc-.si"ble  to  minimize  the  loss;     and  the 
fact  that  there  might  he  at  the  original  destination  no  availahle 
market  for  the  goods.     It  is  a  common  practice  in  the  fruit  and 
vegetable  trade  to  divert  cars,  after  shipment,  to  markets  other 
than  those  named  in  the  original  "bills  of  lading,  and  cars  may 
have  two  or  three  apparent  destinations  "before  the  final  sale  is 
made.     It  is  well  known  to  shippers,  as  well  as  to  receivers, 
that  market  conditions  may  "be  such  that  a  "buyer,  upon  arrival 
of  a  car  in  his  market,  may  find  it  m.ore  advantageous  to  divert 
the  car  to  another  market.     It  is  also  true  that  in  a  given- 
market  goods  of •  a  certain  size,  quality,  or. condition  nay  not 
"be  readily  sold,  v;hile  in  some  larger  city,  "because  of  a  greater 
and  more  varied  demand,  a  market  for  these  goods  may  exist.  If 
there  is  no  market  availa.'ble  in  the  city  in  v/hich  the  goods  are 
first  received  and  the  "buyer  can  minimize  the  .loss  "by  diverting 
them  to  another  city,  there  would  seem  to  "be  resting  on  him  a 
duty  to  accomiplish  such  diversion.     The  contention  was'  made  "by 
respondent  in  this  case,  and  was  not  disproved  "by  the  complain- 
ant, that  there  was  no  availa^TDle  market  in  Kansas  City  for  the 
kind  and  quality  of  tomatoes,  delivered  by  complainant.  It 
appeared  therefore  that  respondent  was  justified-  in  diverting 
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the  tomatoes  to .  a  market  where  they  could  Toe  sold.     There  was 
nothing  in  the  record  to  show  that  sales  made  at  Chicago  failed  to 
represent  the  reasonable  market  value  for  the  kind"  ?nd  quality  of 
tomatoes  delivered.     Under  these  conditions  it  did  .not  appear 
that  respondents  should  "be-  held  lialple  for  the  unpaid  "balance 
of  the  contract  purchase  price,     '^he  complaint  v;as  dismissed. 

S-2565,  January  28,-  1941,  Docket  3762:  (Hearing) 

Rej_  :^2licati.6n -of_Sajn_Miller,_trading_as^  Karshfi eld  Storage 
Company; ,  _Mar  s,hf  i_eld ,  _W_i     ,  _f  o_r_a_l_i  cen_s  e_inide  r_the__Pe  rishahl_e 
Agr icul tural_Commodi t i^s_Act . 

Prj-nci^al  20_injt  involved:    Applicant,  as 
president  of  former  corporation,  was 
•responsi'ble ,  in  whole  or  in  part,  for 
violations  of  act  which  v.fere  flagrant 
and  repeated. 
■  •       ^rder:    Application  for  license  denied. 

-    Outline  of  Facts 

On  Octoher  25,  1940,  there  was  issued  a  notice  of  hearing  and 
order  to  show  cause  why-  Sam  Killer,   trading  as  Marshfield  Storage 
Company,  Marshfield,  ''/is.,  should  not  he  denied  a  license  under  the 
Perishable  Agricultural  Commodities  Act  because  of  unfitness  to 
engage  in  the  "business  of  a  commission  merchant,  dealer,  or  "broker. 
It  was  alleged  that  he  had  "been  the  president  of  S.  Miller  Pruit 
Co.  in  1933  and  1934  when  that  corporation  refused,  without  reason- 
able cause,  to  account  in  full.,  or  promptly,  to  several  sellers 
of  perishable  agricultural  commodities,  in  violation  of  .the  act, 
and  that  t,he  corporation  failed  to  keep  proper  books  and-,  records. 
Three  orders  of  the  Secretary  in  which  S.  Miller  Pruit  Company 
was  respondent  were  introduced  into  the.  evidence  to  show  vio- 
lations of  the  act. 

Mr.  Miller  insisted  at  the  hearing  that  he  'was  .not  an  officer 
of  the  company  during  the  time  the  violations  occurred.    No  evidence 
was  produced  to  show  when  or  how  the  applicant  ceased  to  be  a 
responsible  officer  of  the  corporation. 

jR.u^ing_in eluded  in_Decision 

The  Articles  of  Incorporation  of  the  S.  Miller  Fruit  Co.  Inc., 
show  its  incorporation  in  1915,  with  the  signature  of  S.  Miller  who 
was  president  at  that  time.    Article  5  of  its  organization  reads 
"The  principal  duty  of  the  president  shall  be  to  preside  at  the 
meetings  of  the  board  of  directors,  and  of  the  members  of  the 
■corporation,  and  to  have  a  general  supervision.  ..of-  the  -affairs  of 
the  corporation."    The  annual  report  of  the.  S.-  Miller  Fruit 
Company,  filed  with  the  Secretary  of  the  State  of  Wisconsin,  shows 
that  on  March  15,  1935,  S.  Miller,  of  Marshfield,  Wis.,  was  the 
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president  of  the  corporation.     The  evidence,  therefore,  clearly- 
showed  that  Sara  Miller  in  1915  was  president  of  the  S.  Miller 
Frnit  Co.  Inc.,  and  was  president  as  late  as  March  15,  1935. 
Therefore,  the  weight  of  the  evidence  showed  that  he  was  the 
president  during  1933  and  1934.     The  a-oplicant,  as  president  of 
that  company,  was  responsihle ,  in  whole  or  in  part,  for  the 
violations  referred  to  ahove,  which  were  of  a  flagrant  and  repeated 
nature.     Tne  application  of  Sam  Miller,  trpding  as  Marshfield 
Storage  Company,  for  p.  license  under  the  act  was  denied. 

S-2566,  January  28,   1941,  l^ocket  3751;  (S.P.) 

C._D^  DAVIS,_ELi'.'iIEA,_K^I_^  v._JAivIES_S^  AHMI&SH  &  CO^, _BAL.TIMOSB_^  MD. 

Vio^lati.on  charged;     ??ilure  to  remit  net  proceeds 
.     of  sale  of  a  truckload  of  cathpge  handled  on 
consignment. 

Principal  point s_involved:     Pr^yment  in  good  faith 
3-8  to  an  pgent  having  nctu^l  or  apparent  authority 

B-IS  to  receive  payment  is  equivalent  to  payment  to 

B-3  principal;     when  agent  has  actual  possession 

of  the  goods,  purchaser  is  warranted  in  paying 

agent . 

Order:     Complaint  dismissed.  .  . 

Oujt  1  ine  of  Facts 

■  Complainant  shipped,   in  a  truck  operated  "by  Harold  Manwaring, 
a  truckload  of  17,520  Ihs.  of  cahhage  from  McLean,  N.Y.  to  Baltimore, 
Md.  ,  which  was  delivered  "by  Manwaring  to  respondent  on  Octo"ber  28, 
1939.     Respondent  made  sale  of  the  produce  for  the  account  of 
Manwaring  and,  after  deducting, a  commission  of  310.31,  paid  to 
Manwaring  $118.54  hy  check  dated  Cctooer  28,  which  v;as  endorsed 

and  cashed  "by  Manwaring.     Complainant  claimed  that  on  or  aoout 
Octoher  25  he  had  entered  into  an  agreement  with  respondent 
v;here"by  the  calj'bage  was  consigned  to  respondent  for  sale  for 
complainant's  acccant. 

■  Respondent  denied  that  he  was  indebted  to  complainant  in  any 
sum  whatever  for  tne  ca"bbage. 

E.uling_included  in_Decis_ion. 

The  evidence  did  not  support  complainant's  contention  as 
to  the  agreement  with  respondent.     He  did  not  inform  respondent  in 
any  manner  wha.tsoever,  prior  to  the  accounting  in  full  to  Manwaring, 
that  the  ca"bbage  belonged  to  complainant,  and  respondent  had  no 
reason  to  knovj  that  complainant  had  an  interest  in  it.  Respondent 
accounted  correctly  and  promptly  for  the  cabbage  to  the  person  with 
whom  the  transaction  was  had  and  the  complaint  was  tnerefore 
dismissed. 
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Reconsideration 

Complainant  petitioned  for  a  reconsideration  of  the  decision, 
claiming  that  there  was  evidence  to  show  that  the  respondent  knev; 
that  the  complainant  was  the  ov/ner  of  the  cahhage  and  that  Manwaring 
was  acting  simply  as  an  agent.    %  Secretary's  order  of  May  21,  1941, 
complainant's  application  was  granted.     Two  drivers  of  other  truck- 
loads  of  cahhage  testified  "by  joint  affidavit  that  they  heard  Manwaring 
tell  respondent  that  the  load  of  cahhage  delivered  hy  Manwaring 
belonged  to  complainant. 

Additional  Rulings 

1.  The  general  rule  of  law  is  that  the  principal,  to  "be  bound 
by  payment  made  to  his  agent,  must  by  his  conduct  have  led  the  buyer 
to  believe  that  the  agent  was  in  fact  authorized  to  receive  payment. 
Payment  made  to  an  agent  will  not  preclude  recovery  by  his  princi- 
pal unless  the  agent's  actual  authority  to  receive  payment  is  shown, 
either  by  proof  of  the  principal's  direction  or  by  inferences  from 

a  course  of  dealing.    A  buyer  is  not  justified  in  paying  an  agent 
merely  because  no  notice  was  given  him  not  to  pay  such  agent. 
V/hen  the  principal  has  done  nothing  to  m^islead  the.  buyer,  payment 
to  the  agent  will  not  discharge  the  liability  of  the  buyer  to  the 
principal. 

2.  Respondent  accounted  correctly  and  promptly  for  the 
cabbage  to  respondent's  agent  who  was  authorized  to  receive  pay- 
ment therefor.     It  was  reasonable  that  the  rest)ondent  would  con- 
sider Manwaring ■ the  principal  in  this  transaction  as  he  had  been 
purchasing  produce  from  him  for  at  least  two  years  and  had  never 
purchased  produce  from  Manwaring  as  agent  or  trucker  for  the 
complainant.     It  thus  seemed  probable  that  the.  respondent  did  not 
actually  understand  that  the  complainant  was  the  owner  of  the 
cabbage;     however,  there  is  sufficient  evidence  in  the  record  to 
indicate  that  the  respondent  reasonably  should  have  known  this 
fact.     It  may  thus  be  concluded  that  the  respondent  had  notice 

of  the  relationship  existing  between  Manwaring  and  the  complain- 
ant,   ^vhether  payment  to  Manwaring  was,  under  the  circumstances 
of  this  case,  an  acco\inting  to  the  complainant,  the  established 
rule  of  law  is  that  payment  made  in  good  faith  to  an  agent  having 
actual,   implied,  or  apparent  authority  to  receive  or  collect 
payment  is  equivalent  to  payment  to  the  principal  himself. 
There  is  no  question  as  to  the  respondent's  good  faith  in  making 
payment  to  Manwaring.     I^hether  Manwaring  had  authority  to  accept pa.ymenb 
on  behalf  of  the  complainant,  the  general  rule  appears  to  be 
that  an  agent  who  has  authority  to  sell  or  find  a  market  for 
commodities  has,  merely  by  virtue  of  such  authority,  no  implied 
authority  to  receive  or  collect  payment  therefor.    An  exception 
to  this  rule,  however,  occurs  where  the  agent  has  actual 
possession  of  the  goods  sold.     If  the  principal  has  entrusted 
the  agent  with  the  possession  of  the  goods  to  be  sold,  the 
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purchaser  is  warranted  in  paying  the  price  to  the  agent.     It  thus 
appears  from  this  legal  doctrine  that  Manwaring,  "because  he  v/as 
in  possession  of  the  ca'b'bage  and  was  authorized  to  sell  it  at  the 
"best  terms  obtainable ,  had  authority  to  receive  payment  therefor 
on  behalf  of  the  complainant. 

■3.     It  was  obvious  that  Manwaring  had  authority  to 
receive  paym.ent  for  the  complainant  and  tha.t  the  respondent's 
payment  to  Manwaring  constituted  an  accounting  to  the  complain- 
ant v/ithin  the  purview  of  Section  2  of  the  act.  Manwaring 
stated  that,  upon  his  return  to  Elmira,  New  York,  he  made  an 
accounting  to  the  complainant  for  the  proceeds  but  "Mr.  Davis 
refused  to  accept  the  balance  due  him."    The  complainant  did  not 
deny  that  Manwaring  tendered  him  the  proceeds,  less  the  amount 
of  Manwaring* s  "bill  for  services,"  but  he  simply  set  forth 
reasons  why  Manwaring  was  not  entitled  to  any  money  for  the 
time  lost  before  leaving  Slmira,  and  he  states  that  "if  there 
were  any  damages  to  anyone  it  v/as  to  me  on  account  of  the  late 
delivery."     It  thus  be  comes  obvious  that  the  real  disx)ute  is  that 
between  the  complainant  and  Manwaring,  and  that  the  respondent 
should  not  be  made  to  pay  again  for  the  cabbage  because  the 
complainant  has  been  unable  to  reach  a  settlement  with  his 
trucker.     If  there  were  no  other  evidence  as  to  Manv/aring's 
authority  to  receive  payment  with  respect  to  this  transaction, 
his  conduct  and  that  of  the  complainant  following  the  sale 
would  be  sufficient  to  amount  to  a  ratification  of  the  trucker's 
act  in  accepting  payment. 

S-2572,  February  1,  1941,  Docket  3450:  (S.P.) 

S .  _KEMP  CO^ ,  JlAZELHURST  ,  J'' I S S .  _v^  A .  B  .  _?RIEDMM  &  C0_^ ,  _I1IC  .  , 
ST^  LOUIS,_MO. 

Violatj^on  charged:     Failure  to  pay  the  full 
f.o.b.  contract  price  for  a  carload  of 
tomatoes. 

Principal  P0_ints_inv2lved :  ExTiress  warranty  of 
suitable  shipping  condition  met  v/hen  tomatoes 
graded  U.S.  No.  1  upon  arrival  at  destination; 
no  inconsistency  between  above  warranty  and 
implied  warranty  that  tomatoes  would  ripen 
properly;     implied  Wcirranty  that  goods  suitable 
for.  purpose  for  which  purchased  when  purpose 
known  to  seller;     loss  due  to  latent  defect 
not  discoverable  at  time  of  shipment  on  arrival 
falls  on  shipper. 
Order;     CoiTiplaint  dismissed. 


D_4x 
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OuiUne  of_?act^ 

On  June  2,  1939,  "by  telephone,  complainants  sold  to  respond- 
ent one  carload  of  Kemp's  Pride  tomatoes,  mature  green,  U-^.  No. 
1,  at  the  agreed  price  of  $1.10  per  lug  f.o."b.  Hazelhurst,  Miss. 
A  carload,  consisting  of  625  lugs,  was  shipped  on  that  date.  The 
car  arrived  at  St.  Louis  on  June  4  and  respondent  accepted  delivery. 
However,  the  tomatoes  failed  to  ripen  properly,  deteriorating 
ahnormally,  and  they  were  sold  "by  respondent  for  the  net  amoxint 
of  $159.11,  which.  v;as  paid  to  complainants  without  prejudice  to 
either  party.    Complainants  asked  for  an  award  for  the  "balance 
of  the  purchase  price. 

Respondent  claimed  that  there  was  'an  implied  warranty  that 
the  tomatoes  would  not  tmduly  deteriorate  "before  ripening;  that 
they  were  infected  with  a  latent  disease  which  resulted  in  a'bnormal 
deterioration  in  ripening;     and  that  respondent  was  entitled  to 
damages  amounting  to  $251.56,  representing  the  profit  that  would, 
have  heen  realized  if  they  had  ripened  properly. 

Certificate  of  Federal  inspection  at  shipping  point,  on 
June  2,   shovj-ed  that  the-  tomatoes  were  "nature  green"  and  graded 
U.S.  No.  1.     Federal  inspection  at  St.  Louis  on  June  5  shov/ed  that 
the  shipment  graded  U.S.  lio.  1,  although  the  condition  was 
descri"bed  as  "approxim.ately  90*5  mature  green,  10^  turning,  2fo 
decay.    Decay  is  Bacterial  Soft  -Rot  (initial  stages)."  Federal 
inspection  two  days  later,  on  June  7,  restricted  to  condition  of 
the  produce  in  the  accessihle  portion  of  the  load,  consisting  of 
top  layer  lugs,  showed  "Approximately  55'fo  mature  green,  35'?3  turn- 
ing, 5fo  ripe  and  firm.     In  a  few  lugs  no  decay  in  most  lugs  from 
4  to  15^  average  7f  decay.    Decay  is  Bacterial  Soft  Rot,  various 
stages.     In  most  lugs , from  8  to  30%  in  a  few  lugs  from  50  to  SOi 
show  numerous  "brown  to  "black  spots  on  the  surface." 

The  ahnormal  deterioration  which  seemed  to  take  place  as 
the  tomatoes  "began  to  ripen  was  explained  in  a  report-  of  investigation 
of  the  difficulties  experienced  "by  shippers  of  Mississippi  tomatoes 
during  the  1939  season,  v;hich  was  made  iDy  two  plant  pathologists 
in  the  employ  of  the  Bureau  of  Plant  Industry,  United  States 
Department  of  Agriculture,  a  copy  of  which  v.ras  served  on  each  party 
to  this  proceeding.     'Ihis  report  indicates  that,  "beca,use  of  the 
unusually  wet  weather  prevailing  in  the  Crystal  Springs,  area., 
which,  of  course,  includes  Hazelhurst,  there  was  .a -rapid  expansion 
of  the  growing  toma.toes,  which  resulted  in  growth  cracks,  la.rge 
stem  scars  and  cavities  in  the  stem,  ends  of  many. of  the  tomatoes. 
In  addition,   the  fruit  received  scars  and  hruises  in  the  harvest- 
ing and  packing  processes.     These  various  injuries,  v/hich  v;ere  not 
readily  apparent  while  the  fruit  remained  green,  made  the  tomatoes 
highly .  suscepti"ble  to  infection  "by  "bacteria..    This  "bacterial  in- 
fection would  not  ordinarily  have  "been  serious,  "but  the  warm,  \\'et 
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conditions  prevailing  during  packing  and  during  transit  were  almost 
ideal  for  "bacterial  soft  rot  development.    As  soon  as  the  tomatoes 
"began  to  ripen,  various  types  of  rot  and  infection  'becaine  manifest, 
and  the  fruit  deteriorated  alDnormally- 

Rulings  i,ncluded_in  Decision 

1.  Ag  provided  in  Regulation  8,  section  1,  paragraphs  9 
and  10  of  the  Regulations  promulgated  pursuant  to  the  act,  there 
T'.'as  incorporated,  into  the  contract  an  express  warranty  that  the 
shipper  would  ship  tomatoes  in  suita'ole  shipping  condition  which 
v/ould  assure  delivery,  under  normal  transportation  conditions, 
without  abnormal  deterioration  at  destination.     This  express 
warranty  was  satisfied  when  the  tomatoes  arrived  at  destination 

on  June  4  and  were  graded  U.S.  Ko.  1  on  June  5.     It  would  not  have 
"been  met  had  the  shipment  remained  in  transit  lontil  June  7,  at 
which  time  it  shov/ed  abnormal  deterioration. 

2.  It  was  contemplated. "by  the  parties  that  the  tomatoes, 
which  were  sold  in  a  mature  green  state,  would  ripen  in  accord- 
ance ViTith  the  quality  implied  in  the  grade  specification  and 
thus  "be  suitable  for  resale,     'v'here  there  are  no  inconsistencies 
involved,  there  may  be  implied  v.'arranties  in  a  contract  containing 
express  warranties.     There  v/as  no  inconsistency  between  an  express 
warranty  that  mature  green  tomatoes  v./ill  be  in  "suitable  shipping 
condition,"  and  thus  will  not  unduly  deteriorate  during  transit, 
and  an  implied  warranty  that  they  will  ripen  properly.    As  to 
vrhether  complainants  im.pliedly  warranted  tnat  the  tomatoes  would 
ripen  without  abnorm.al  deterioration  the  rule  is  well  settled 

in  both  Mississippi  and  Missouri  that  where  goods  are  r)urchased 
from  a  m.anufacturer  or  a  producer  for  a  STDecific  purpose,  which 
is  knovm  to  the  manufacturer  or  producer,  there  is  an  im"plied 
v/arranty  that  'the  goods  will  be  suitable  for  that  purpose. 
It  is  a  matter  of  common  knowledge  among  those  fam.iliar  with  the 
shipment  of  tomatoes,  as  is  confirm,ed  by  the  ccm.plainants '  brief, 
that  tomatoes  are  not  shipped  long  distances  in  a  ripened  con- 
dition, as  are  many  perishable  agricultural  commodities,  but 
they  are  packed  for  shipment  to  distant  destinations  when  in  a 
so-called  "mature  green"  state.    Because  they  are  seldom  ripe 
enough  for  use  upon  arrival,   it  is  customary  to  place  them  in 
ripening  rooms  at  destination  where  they  a.re  repacked  as  they 
ripen.     It  may  be  said,   therefore,   that  those  at  destination 
markets  who  buy  mature  green  tomatoes  buy  them  with  the  expec- 
tation that  they  will  ripen  "oroperly;,    and  those  who  sell 
them  do  so  with  the ■ knowledge  that  the  tomatoes  must  be  suit- 
able for  ripening,  as  set  forth  a.bove.     Since  the  receivers 
buy,  and  the  shippers  sell,-  with  the  mutual  understanding  as 
to  the  way  in  v.rhich  the  tomatoes  will  be  ripened  and  the 
quality  of  the  tomatoes  as  they  ripen,   it  may  fairly  be  said  that 
there  is  an  implied  warranty  that  the  tomatoes  will  be  suitable 
for  these  purposes.  .  ■ 
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3-     Complainants  failed,  without  reasonat-le  cause,  to 
deliver  tomatoes  to  the  respondent  in  accordanQe  with  the 
implied  warranty  in  the  contract.    As  the  result  of  a  latent 
defect,  which  could  not  have  "been  discovered  "by  ^ny  ordinary 
inspection,  if  at  all,  either  at  the  time  Qf  shipment  or  on 
arrival  at  destination,  the  tomatoes  failed  to  ripen  properly, 
"but  instead,  after  respondent  had  accepted  delivery  and  as  the 
tomatoes  "began  to  ripen,  they  deteriorated  ahnormally .  The 
complaint  was  therefore  dismissed. 

4.     The  record  disclosed  that  respondent's  coxmter-claim 
for  a  loss  of  profit  of  $251.56  was  not  supported  "by  adequate 
evidence.     Respondent  failed  to  show  that  it  exercised  due 
diligence  in  disposing  of  the  tomatoes  to  avoid  losses  caused 
by  a  decline  in  the  market;-    it  failed  to  esta"blish  the 
relevance  of  its  evidence,  showing  the'  prices  of  Texas 
tomatoes,  to  the  evidence  of  the  fair  market  price  of 
Mississippi  toinatoes;     and'  the  market  price  of  Mississippi 
tomatoes,  as  shown  "by  the  record,  was  not  sufficiently  high  to 
have  assured  the  respondent  of  a  profit  if  the  shipment  had 
ripened  properly.    The  counter-complaint  was  therefore  dis- 
missed. 

■    ■  ■  ■        Appeal        ;  ■ 

.  An  appeal  v/as  filed  promptly  "by  the  complainant  in  the 
Federal  District  Court,  which,  on  Jione  30,  1941,  adopted  the 
conclusions  of  the  Department,  held  that  since  the  tomatoes 
were  unmerchanta"ble'  the'  seller  must  "be  held  for  "breach  of. 
implied  warranty  of  merchanta"bility  and  may  not  recover  the 
purchase  price,  and  dismissed  the  appeal. 

S-2573.  February  8,  1941,  Docket  3594:  (S.P.) 

I.H._PRICS_&_CO._^  CINCIMATI_^  OHIG_v^  A._MARSH_CO ST^  LOIJIS, 
MO. 

Violation  charged:     Failure  to  pay  for  a  truck- 
load  of  green  "beans. 

Pri^ncipal  point  involved;     The  "beans  not  having 
conformed  to  the  contract,  respondent  was 
justified  in  selling  them  for  the  "best  price 
o"btaina"ble  and  tendering  the  net  proceeds. 

Order^:     Complaint'  dismi.ssed. 
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Outl ine  of  Facts ^  . 

On  SeptemlDer  13,  1939,  complainants  offered  to  sell  to 
respondent  100  or  more  hampers  "first  picking,  heavy,  dark  green 
"beans"  at  $1.25  per  hamper.     On  SeptemlDer  15,  respondent  wired 
complainants  for  an  "early  morning  price  delivered  300  hampers 
fancy  green  .heans."  The  record  did  not  disclose  that  complainants 
quoted  a  delivered  price  or  that  all  the  terms  and  conditions 
of  the  contract  were  in  writing,  hut  it  did  show  that  complain- 
ants informed  respondent  that  refrigerator  truck  service  could 
"be  secured  for  shipment  from  Cincinnati  to  St.  Louis.  Com- 
plainants alleged  that  the  contract  was  completed  "by  telephone, 
and  that  respondent  purchased  265  hampers  of  green  "beans  at 
$1.10  per  hamper  f.o.h.  Cincinnati,  Ohio..    Shipment  was  made  "by 
truck  on  Septem'ber  16  and  the  truck  carrier  informed  complain- 
ants that  it  could  "give  refrigerator  service  to  various  points, 
including  St.  Louis."    On  Septem'ber  17,  at  10:35  a.m.,  respondent 
wired  complainants  that  the  heans  were  "not  fancy  as  represented" 
hut"  were  "small,  im.mature  to  large  coarse,"  and  that  the  truck 
was  "not  refrigerated  temperature  of.  "beans  90  heated  and  wilted 
same  worthless  we  unloading  will  handle  your  account."  Com- 
plainants alleged  that  respondent  accepted  the  "beans  .and  asked  for 
an  award  for  the  amount  of  the  purchase  price. 

Respondent  contended  that  100  "baskets  of  the  heans  were 
not  fancy  as  represented  and  that  the  shipment  v/as  not  made  under 
proper  protective  service,  that  the  stock  was  overheated  in 
transit,  and  that  it  did  not  conform  to  warranty. 

Complainants  relied  upon  an  unsworn  statement  of  an 
employee  of  the  company  from  which  they  purchased  100  hampers 
of  the  heans  and  upon  unsworn  statements  hy  their  employees  as 
to  the  other  165  hampers.     Respondent  relied  principally  on 

Federal  inspection  certificate,  dated  Septem'ber  18,  9:30  a.m.  , 
which  read,  in  part:      "Condition:    An  average  of  a"bout  30^^  of 
stock,  occurring  fairly  uniformly  throughout  all  hampers, 
wilted,  tough  and  dull  appearing.     From  5^  in  some  hampers  to 
50fo  in  others,  average  a"bout  Z&h  showing  white  to  yellow  color. 
Remainder  fresh  and  firm.    Less  than  1/2  to  l"'i  decay." 

Rulings,  includ£d_in  Decision 

1.  Although  complainants  omitted  the  word  from  the  copy 
of  the  invoice  submitted  as  evidence.,  the  heans  virere  to  he  fancy. 
They  v^ere  not  shown  to  have  heen  fancy.     In  fact  the  inspection 
certificate  indicated  they  were  not. 

2.  Shipment  was  to  have  heen  made  in  a  refrigerated  truck 
from  Cincinnati  to  St.  Louis  and,  under  the  agreement  hetv;een  the 
parties,   it  was  the  duty  of  the  complainants  to  see  that  the  heans 
were  so  shipped.     Of  the  265  hampers,   "155  of  them  were  in  the  ice 
hox  from  early  in  the  morning."    These  were  loaded  in  the  truck  with 
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loo  other  hampers  which  had  heen  purchased  "by  the  complainants 
to  apply  on  the  contract.     The  loading  of  the  "bean?  was  not 
completed  until  the  late  afternoon  of  SeptemlDer  15,  1939. 
They  were  loaded  in  a  truck.     The  truck  was  not  refrigerated, 
"but  did  contain  two  oil  drums  in  which  ice  had  "been  placed-. 
If  the 'two  drums  had  been  full  of  ice  at  shipping  point, 
this  woiild  not  nave  furnished  suita"ble  or  sufficient  re- 
frigeration for  this  shipment. 

3.     The  "beans  not  having  conformed  to  the  contract  of 
purchase  and  sale,  respondent  was  justified  in  selling  them 
for  the  "best  price  o'btalnahle,  after  promptly  informing  com- 
plainants in  regard  thereto  and  in  tendering  the  net  proceeds 
in  the  sum  of  $80.10  to  the  complainants.     It  was  therefore 
ordered  that  the  case  "be  dismissed  provided  respondent  again 
tender  tne  net  proceeds,  after  deducting  transportation  charges, 
or  $27.63,  to  the  complainants. 

S-2574,  Fehrue.ry  3,  1941,  Docket  3647;  (S.P.) 

FEESH  FOODS  CO^ , _CHI CAGO^  IL^^•_v^  O.J._BAP^i]S  CO_^,_EAST  GEAIID 
FORKS, _Mm._and/or  FISHSR_3RCS.__C0._i_  CLEVELAND ,_OIiIO. 

Violation  charged:     Failure  to  deliver 
in  accordance  v/ith  contract  "by  Barnes 
or  unjustified  rejection  "by  Fisher. 
Pri^ncipal  point,s_invqlved:    'Diversion  of 
car  "by  "buyer  constituted  acceptance; 
potatoes  "fairly  clean"  are  not  clean; 
Federal  inspection  certificates  entitled 
to  greater  weight  than  statements  of 
respondent  and  witnesses;  corpla.int 
alleged  alternative  violation,  either 
"by  shipper  or  "by  buyer. 
Order:     Complainant  awarded  $168.30,  plus 
interest  against  O.J.  Barnes  Co.; 
complaint  dismissed  as  to  Fisher  Bros. 
Co. 

Out_li_ne  pf__Facts 

On  or  about  September  13,   1939,  O.J.  Barnes  Co.  sold  to 
complainant  a.  carload  of  360  sacks  of  U.S.  Ho.  1  Cob'Dler  potatoes 
at  $1  per  lOO-lb.  sack,  f.o.b.,  v;hich  were  warranted  to  be  "good 
size,  good  color  and  clean."    Shipm.ent  was  made  from  Kellogg, 
li.  D.  ,  to  Chicago,  111.,  and  the  potatoes  wore  resold  by  com- 
plainaxit  to  Fisher  Bros.  Co.  at  Cleveland,  Ohio,  with  a  warranty 
substantially  the  same  as  made  by  Barnes.     Upon  arrival  at 
Cleveland,  Fisher  Bros,  rejected  the  shixjment  and  it  was  then 
diverted  to  and  resold  at  Pittsburgh,  Pa.  for  net  proceeds  which 
-amounted  to  $158.30  less  than  the  original  contract  price,  for 
which  amount  complainant  asked  an  award,  contending  that  either 
the  potatoes  did  not  meet  contract  specifications  or  else  they 
were  unjustifiably  rejected. 
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0.  J.  Barnes  Co.  in  its  ansv/er  alleged  that  the  potatoes  did 
meet  contract  specifications,  and  contended  that  diversion  from 
Chicago  constituted  acceptance  by  complainant  "v/ithout  recourse.'' 
Fisher  Bros,  denied  liahility  for  the  reason  that  the  potatoes 
did  not  conform  to  the  co-ntract  of  purchase  and  sale. 

Federal-State  inspection  certificate  issued  at  shipping 
point  on  Septemher  12,   stated  "Stock  fairly  well  matured,  firm 
smooth  and  generally  fairly  clean."    Federal  inspection  certifi- 
cate issued  at  Cleveland,  Ohio,  dated  Septemher  18,  stated 
"Q,uality:    Fairly  well  matured,  slightly  skinned,  fairly  clean 
to  slightly  dirty,  slightly  dull  to  dull.     C-enerally  well 
shaped.     G-raae  defects  within  tolerance." 

Eulings^  i.i^cluded_in  Decision 

1.  O.J.  Barnes  Co.'s  contention  that  the  diversion  from 
Chicago  to  Cleveland  constituted  acceptance  was  correct,  "but  it 
did  not  follov;  that  complainant  was  oDliged  to  pay  Barnes  for  the 
full  purchase  price  if  the  potatoes  did  not  conform  fo  the 
specifications  of  the  contract. 

2.  The  potatoes  purchased  "by  complainant  from  O.J.  Barnes 
Co.  did  not  conform  to  the  specifications  of  the  contract  of 
purchase  and  sale.     They  were  to  he  clean,  and  potatoes  which 
are  "fairly  clean"  or  "fairly  clean  to  slightly  dirty"  are  not 
clean.     The  findings  of  the  official  inspectors  contained  in 

the  inspection  certificate  were  entitled  to  greater  v/eight  than 
the  statements  of  Barnes  and  his  deposition  witnesses  that  the 
potatoes  were  clean  or  cleaner  than  the  average. 

7^.     Complainant  endeavored  to.  sell  the  yjotatoes  in 
Cleveland  to  Fisher  Bros,  upon  representations  as  to  quality 
and  condition  similar  to  the  specifications  of  the  contract 
with  Barnes.     The  evidence  indicated  that  Fisher  Bros,  would 
have  a.ccepted  them    had  they  conformed  to  the  contract,  and 
that  they  were  sold  for  the  "best  price  ohtainahle  in  Pittshurgh. 
Complainant  was  awarded  $168.30,  plus  interest  against  O.J. 
Barnes  Co. 

4.     Fisher  Bros.  Co.  did  not  reject  the  potatoes  without 
reasonable  cause  and  the  com.plaint  against  them  wa.s  therefore 
dismissed. 
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S-2577,  February  8,  1941,  Docket  3657:  (S.P.) 

MICHAEL  DIAM0K5,_NEW_Y0EZ,  JI_^Y^  v . _EEH_MD0E; Sp^  FORT_LAiroSRDALS  , 
ILA- 

Violation  charged:     Failure  to  deliver  a 
carload  and  a  truckload  of  "oeajis  in 
compliance  with  contract. 

Principal  Eoi^nt.  involved:  Inferiority 
of  "beans  so  evident  that  it  must  "be 
said  respondent  fa.lsely  misrepresented 
the  "beans  for  fraudulent  purpose  of 
o"btaining  "brokerage  fees  in  violation 
of  section  2. 

Order:     Complainant  awarded  $128.55,  plus 
interest;     respondent's  counterclaim, 
dismissed . 

Outline  of  Facts 

On  DecemlDer  22,  1939,  Ben  Kardonsky  wired  Michael  Diamond 
"can  load  today  tomorrow  fancy  car  Bountiful  dollar  or  less 
Dairaond  replied  "IF  BEAUS  EXTEA  FAI^CI  FIRST  PICKING  BUY  ME  CAR  OR 
TWO  FOR  DOLLAR  OR  LESS  ADVISE  IMMEDIATELY."    Kardonsky  answered 
during  the  same  day  "PURCHASED  FOR  YOU  M  ORDER  OUT  TOUITE  (car 
numher)  CONTAINS  59  BOUNTIFUL  COST  1.25.     337  COST  1.00-     81  COST 
90- CENTS.-    123  COST  85  CENTS.    42  CONSIGNED  FROM  BLOUNT  BROS. 
WIRE  $532.42  INCLUDES  LOADING  LABELING  PLUS  BROKERAGE.     OR  HAVE 
YOUR  BANK  WIRE  GUARANTEE  PAYMENT  DRAFT  LADING  ATTACHED  TO  M  BANK 
BAENETT  NATIONAL  BANK  FORT  LAUDERDALE  FLORIDA.    MAPJCET  WOUI^TD  UP 
STRONG  ALL  MiiRKETS  GOOD.     HAD  TO  PaY  1.25  FOR  59  GET  LOW  RATE  ON 
CAR."    IF  YOU  WANT  CAR  TOMORROW  GUESS  HAVE  TO  PaY  1.35  or  1.50. 
ADVISE  EARLY  THi\NKS  REGARDS.     MUST  PAY  CASH  TO  GROIVERS.  ***" 
On  the  following  day  Diamond  wired  Kardonsky  "INTERESTED  IN  CAR 
EXTRA  FMCY  FIRST  PICKING  BOUNTIFULS  AT  DOLLAR  OR  LESS  ***" 
Kardonsky  replied  "PURCHASED  FOR  YOU  ON  ORDER  103  BOUNTIFUL  AT 
DOLLAR.     SHIPPED  BY  TRUCK  AS  UNABLE  LOAD  CAR  AS  MiARKET  WOUND  UP 
STRONG  AS  TOLD  YOU  YESTERDAY.    PAY  DRIVER  45  GENTS.  The 
"beans-  were  shipped  from  Florida,  and  "before  arrival  at  New  York 
City  complainant  paid  Kardonsky  his  commission,  costs  of  loading 
and  the  sum  of  the  prices  paid  "by  Kardonsky  for  the  "beans  which 
v;ere  shipped  by  rail.    On  Decem"ber  25  Diamond  wired  Kardonsky  that 
the  "beans  were  not  what  he'  ordered  and  complaint  was  filed,  for- 
recovery  of  $270  on  the  hasis  of  t"he  following:     "The  difference 
"between  the  sale  price  of  these  "beans  and  the  average  market  price 
showed  a  loss  of  59^  a  basket;     600  baskets  in  the  carload  times 
59(p  equals  $354.     On  the  truckload  the  loss  amounted  to  $24  which 
totals  $378.     I  am  holding  $108  on  the  truckload  which  deducted 
from  $378  leaves  $270  which  I  am  asking  from  Mr.  Kardonsky." 
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Certificate  of  Binney  ineiDection  on  December  26  of  a- 
TDortion  of  the  "beans  shipped  in  the  car  shoived  that  the  stock 
failed  to  meet  U.S.  No.  1  grade  factors  account  excess 
tolerance  for  poorly  formed  and  small  prematurely  picked  or 
undeveloped  pods.     "Stock  free  from  soil,  some  hampers  show 
occasional  leaf  mixed  with  the  beans."    151  lot.    Average  4"^ 
old,  tough  and  pale,  balance  very  irregular  ranging  from  very 
small  and  undeveloped  to  few  large.     Irregular  shaped,  ma.ny 
poorly  formed.     2  to  5^  moderately  heavy  scars,  many  light 
scars  or  blemishes.     Fair  to  some  medium  quality.     88  lot. 
Range  2  to  1$.  old,  tough  and  pale.     2  to  ^^o  moderate  heavy 
scars.     Otherwise  same  as  151  lot.     81  lot.    Range  1  to  4^  old, 
tough  and  pale.     3  to  7^  moderately  heavy  scars.    Most  of  balance 
dull  appearing  with  light  scars  or  blemishes.    Packs  faced  with 
medium  large  well  formed  beans,  balance  mostly  small  to  medi^am 
snail,  poorly  to  only  fairly  well  formed.    Ordinary  to  fair 
quality.     123  lot.     Range  3  to  8%  old,  tough  and  pale.  Very 
irregular  in  shape  and  size.    Packs  faced  vdth  well  formed  stock, 
balance  mostly  small  and  poorly  to  only  fairly  well  formed. 
Ordinary  to  fair  Q_uality," 

Rulings.  included_in  Decisio_n 

1.  Complainant  contracted  to  accept  and  respondent  to 
purchase  for  complainant  one  or  two  carloads  of  extra  fancy » 
first  picking  Bountiful  bea.ns. 

2.  It  was  clearly  evident  that  the' beans  were  not  extra 
fancy,  or  fancy,-  or  even  U.S.  iTo^  1.     The  beans  contained  in  the 
car  were  so  inferior  to  those  specified  in  the  agreement  between 
the  parties  that  Kardonsky  as  a  dealer  and  broker  in  fruits  and 
vegetables  must  have  loiown  of  their  inferiority.     He  induced 
'Diamond,  however,  to  place  an  order  with  him  for  f?^ncy  beans,  and 
pay  for  the  carload  before  it  arrived  at  destination.    Under  these 
conditions,  it  must  be  said  that  Kardonsky  falsely  m.isrepresented 
the  "beans,  for  the  fraudulent  purpose  of  obtaining  his  brokerage 
fees,  in'  violation  of  section  2  of  the  act.     Since  the  carload 

of  beans  delivered  by  the  respondent  did  not  meet  the  contract 
requirements  and  was  paid  for  in  full  by  the  complainant,  at  the 
contract  price,  the  latter  was  entitled  to  recover  his  actual  loss 
in  the  amount  of  $128.55,  which  represented  the  difference  between 
the  out-of-pocket  loss  of  $235.70  (inspection  charge  of  $2  could  no 
be  allowed)  on  the  carload  of  beans  and  the  $108.15  which  the  com- 
plainant owed  respondent  for  the  truck  shipment, which  was  not  shown 
to  be  of  inferior  quality.     Complainant  was  awarded  $128.55,  plus 
interest. 
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S-2582,  Fel3raa,ry  27,.  1941,  Docket  3607:  (Hearing) 

R.E._ADMS_MAEEETING_CO.^  MOOBESTO¥N_^  I- J'_^'^  IILLIAM  H._KOPEE_^JR.  , 
YORKj,  K.Y.  ■  . 

Violation  charged:     Failure  to  accept  four 
carloads  of  apples. 

Principal  po_int_  involved:     Complainant  failed 
to  show,  "by  a  preponderance  of  the  evidence, 
that  the  rejection  was  without  reasonalDle  . 
cause  or  what,  if  any,  damages  were  sus- 
tained .  • 

•   ■  Order:     Complaint  dismissed.  ■     '  .  ...  - 

Outline  of  ?acts 

On  or  a-hout  July  22,  1939,   contemplating  shipment  of  the 
commodity  in  interstate  commerce,   complaina,nt  sold  to  respondent, 
on  a  Ijasis  of  delivery  at  New  lork,   four  cars  of  U.^.  No.  1 
Jonathan  apples  of  specified  sizes  and  iDrands,  one  at  90'7^  per  "box, 
tv/o  at  $1:10  per  "box,  and  one  at  90i;^  per  "box  for  2"  -  2-t"  size  and 
$1.10  per  Idox  for  the  2^^*  -  2^"  size.    Respondent  maintained  that 
the  complainant  knew  the  apples  were  purchased  for  export  a.nd 
alleged  that  the  suhsequent  state  of  war  loetween  G-ermany  and 
5'rance  and  England,  in  Septeml^er,  1939,  made  it  impossihle  for 
him  to  carry  out  the  contract  and  accept  the.  fruit.  Complain- 
ant consigned  the  apples  to  a  London  firm  and  claimed  that  re- 
sale netted  him  $1638.72,  or  $964.78  less  than  the  amount  for 
which  the  apples  were  sold  to.  respondent,  and  asked  for  an 
award  in  that  amount .  . 

Ruling_included  i^n_Deci,sion 

Complainant  failed  to  show,  "by  a  -oreponderance  of-  evidence, 
that  the  apples  were  rejected  without  reasona'ble  cause,  or  what, 
if  any,  damages  he  sustained.     The  "burden  of  proof  was  upon  com- 
plainant to  estalDlish  the  material  allegations  in  the  complaint  "by 
a  fair  preponderance.    He  was  duly  notified  as  to  the  time  and 
place  of  hearing,  "but  did  not  appear  "because  he  was  "top,  l)usy." 
His  wife  entered  her  apDearance  and  was  the  only  witness  who 
testified  on  "behalf  of  the  comiplainant .    Her  attention  was 
directed  "by  the  examiner  to  paragraph  3  of  the  complaint,  wherein 
it  v;as  alleged  that  respondent  purchased  four  carloads  of  apples, 
and  to  paragraphs  5  and  6,  where  reference  wa.s  made  to  five 
carloads  and  two  truckloads  of  apples.     Hor  explanation  was  to 
the  effect  that  the  four  carloads  "v/ere  shipped  right  along  with  the 
apples  thpt  were  going  to  Sims  at  that  time."     The  greater  part, 
if  not  all,  of  the  testimony  of  Mrs.  Adams  was  hea.rsay.  Jonathan 
apples  are  usually  perisha"ble  and  should  "be  shipped  to  Englp.nd 
under  refrigeration.     Only  one  of  the  four  carloads  was  so  shipped. 
The  complainant  relied  solely  on  the  six  accounts  sales  from 
J.C.  Sims,  Ltd.,  London,  England,  to  esta"blish  the  damages  claimed. 


Those  accounts  sales  were  dated  from  Octo"be,r  13  to  Uovem'ber  1, 
1939.     ?our  of  them  contaihei  the  words  "^j-uaranteed  Advance," 
an  admitted  error,  and  showed  the  apples  were  shipped  on  four 
different  "boats  and' not  three,  a,s  stated  "by  Mrs.  Adams,  ?ive 
of  the  accounts  sales  read,  in  part:     "(Ea.rr's  Account) 
Proportionate."    Only  one  showed  a,  car  niam"ber.     None  showed 
the  date  of  sale  of  any  of  the  apples.     The  complaint  was  dis- 
missed. 

S-2590,  March  8,  1941,  Docket  3744:  (S.P.) 

JOmT_S^  BARi^S_^  TUC.^  PLANT  CITY_j_  ILA._v^  SIffiEYE?OET_BSOpHAGS_Cg .  , 
SHHSVSPOET^  LA. 

Viola.tj.on  charged:     Failure  to  pay  for  a 

tnackload  of  tomatoes. 
Pri_ncipal  poi^nt  involved:,    Failure  to  pay 

the  purchase  price  was  in  violation  of 

the  act. 

Order:     Complainant  awarded  $518,.  plus 
interest. 

Cutli^ne  of  Facts 

On  or  a"bout  May  18,  1940,  complainant  sold  to  respondent 
330  lugs  of  tomatoes  of  different  sizes  at  agreed  unit  prices 
per  lug,  for  the  aggregate  price  of  $518-     '^'he  tomatoes  were 
shipped  TDy  truck  from  Palmetto,  Fla.  to  Shreveport,  La.,  at  which 
last  reamed  point  respondent  accepted  them  hut  thereafter  failed 
and  refused  to  pay  complainant  the  agreed  purcha.se  price.  Com- 
plainant asked  for  an  award  of  $518. 

copy  of  the  complaint  was  served  on  respondent  on 
Octo'ber  15,  1940,  "but  he  failed  to  file  an  ansxver. 

Rulings  included_in  Decision 

1.  Respondent's  failure  to  answer  the  complaint  made  the 
verified  complaint  usa"ble  hoth  a.s  a  pleading  and  as  proof  of  the 
facts  therein  stated. 

2.  Respondent's  failure  to  pay  complainant  for  the  tomatoes 
was  in  violation  of  section  2  of  the  act.     Complainant  was  awarded 
$518,  plus  interest. 


S-2594,  March  8,  1941,  Docket.  3611:  (Hearing) 

R.y._LECAT0,_A&3NT_j,  PAIKSE5:,_VA.__V^'  ?HI.LLI?S_3RGS. SALISBUEI, 
MD. 

■'  ■       XiO-lstion  c-hargeu.:     Unjustified  rejection  of 
■■  .'three  truclcloads  of  tonatoes. 
Prir.cijDal  :£o_int'  involved:     Testimony  of  drivers 
'  of  trucks  had  greater  weight  than  that  of 

■  plant's  witnesses  v/ho  dealt  with  numerous 

loads  day  after  day  at  the  plant. 
Order:     C"omplaint  disniissed. 

■  .  *  ~  -  ■  ■ 

Compls.inant"  claimed  that  on  or  about  August  22,  1939,  "by 
telephone,  -he  agreed  to  sell  to  respondents  five  truckloads  of 
tomatoes  at  -l3(2f"  per  "basket,  to  he  delivered  on 'August  22  or  23, 
suhject  to  inspection  "by  respondents  a.t  their  pla.nt  in  SalisDury, 
Nd.  ;     that  two  of  the  truckloads  v/ere  delivered' on  August  22  and 
were  accepted;     that  the  other  three  truckloads  arrived  at  the 
plant  on  the  a.ftemoon  of  Aug^ast  23  and  Virhile  stahding  in  the 
truck  line  at  the  plant  were  inspected  and  accepted  hy  rest)ond- 
cnts'  employee,  who  stated  that  the  goods  would  he  unloaded  the 
fol'lovring  morning;     that  when  the  plant  opened  the  next  morning 
the  drivers  were  informed  that  the  tOma.toes,  "because  of  excess- 
ive deterioration,  could  not  "be  unloaded  and  should  he  removed 
from  the  yard;     that  after  several  efforts  during  the  da.y  to  make 
resale  tv;o  truckloads  were  dumped  a.nd  the  third  sold  for  $14.84; 
and  that  complainant  was  entitled  to  damages  oy  reason  of  the 
rejection.     In  support  of  his  contention  that  the  three  turckloads 
were  inspected  and  -accepted,  drivers  of  two  of  the  trucks  testified 
that  on  arrival  at  the  plant  the  three  trucks  were  placed  in  the 
truck  line,  which  extended  from  the  sc'a.lder  within  the  ya,rds , 
v,rhere.  the  trucks  were  unloaded,  through  the  yard  and  into  the 
street;     and  that  a  man  who  they  "believed  to  he  a  representative 
of  respondents,  cursorily  inspected  their  loads  hy  climhing 
on  top  and  looking  througn  the  side  slats  of  the  trucks  and 
represented  to  them  that  the  tomatoes  were  heing  accepted  hy 
re-spondents  . on  condition  that  the  truck  line  progressed 
sufficiently    to':  hring  the  trucks  within  the  yard  hy  closing 
time.     On  ■cross-exa:mination,  one  of  'these  v/itnesses'  agreed 
tnat  the  man'-s  statement  vjas  -not  more  explicit  trian  "If  we 
get  you  up'  here  in  the  yard,  we'  ivdll  1-ook  at  them,  in  the 
morning"  and  the  other  that  the  statement  to  him  was  "We  are 
kind  ,of  -rushed  up  there.     If  'I  can  get  you  through,  I  will 
take"  care-  of  you  in  the  morning." 
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Hespondents  clained  no  contract  wa.s  entered  into  on 
Aug"'Jist  22;     thst  the  only  inspections  made  in  the  line  v:ere 
for  the  purpose  of  selecting  trucks  for  immediate  xmloading, 
or  for  rejecting  tonatoes  clearly  unsuitaole  for  use  at  the 
plant,  the  custom  being  to  inspect  and  pass  or.  each  "basket 
taken  from  a  truck  ^vhen .  it  readied  the  scalder;     that  the 
practice  of  attempting  to  get  trucks  v/ithin  the  yard  "before 
closing  -time  ar.a -  glloiving  then  to  remain  there  over  night  v.'as 
.  initiated  to  meet  an  ohjection  of  the  '^ity  Police  to  the  truck 
line  remaining  extended  into  the  street  during  the  night. 

i^-uiings  included_in  5s^is.i£n 

1.  '^he  equal- division  of  tne  weight  of  the  testimony  by 
complainant  and  respondents  would,   in  itself,  he  sufficient  to 

■  preclude  a  finding  that  the  contract  existed;  "but  there  were 
other  matters  in  the  record  whAch  greatly  minimized,   if  not 

-  completely  destroyed,   the  ^-'eight  of  the  complainant's  testi- 
mony,    i'hat  is,  the  complainant,  after  testifying  that  he  and 

•  the  respondents  had  no  dealings  .during  the,  period  ini^'olved 
other  than  those  contemplated  under  the  f ive-truckload  contract, 

■  and  that  only  two  truckloads  v/ere  accepted  and  accounted  for 
by  the  respondents,  could  not  explain  the  exhibits  of  the 
respondents,  including  a  paid  check  endorsed        the.  complainant, 
showing  the  receipt  of  three  truckloads  of  tomatoes  from  the 
complainant  on  August  23  sjid  2?,  and  full  payment  for  them  by 
the  respondents,     "^his  inconsistency  was  a  serious  reflection 
on  the  complainant's  memory  of  the  circumstances  of  the 
transaction.     The  fact  that  the  com.plainant  contended  that 
there  were  three  truckloads  of  tomatoes  involved  in  the 
alleged  unlawful  rejection,  while  other  facts  showed  that  only 
two  could  possibly  have  been  involved,  was  an  indication  that 
the  complainant  was  offering  tomatoes  by  placing  them  in  line 

at  the  respondents'  plant  rather  than  making  delivery  by  placing 
:them  there  pursuant  to  the  provisions  of  an  executory  contract. 

2.  The  respondents  did  not  accept  the  tomatoes  offered. 
This  conclusion  was  not  reached  on  the  ground  that . the  custom  of 
the  respondents  was  to  accept  only  at  the  time  of  unloading  at 
the  scalder,  for  the  use  of  sufficiently  definite  words,  or  the 
commission  of  specific  acts  by  the  respondents,  could  constitute 
an  intentional  deviation  from  the  custom.ary  ' procedure  and  would 
be  held  to  be  an  acceptance,    lior  was  the  conclusion  based  on  the 

•finding  that  a  representative  of  the  respondents  did  not  make 
any  inspection  of  the  goods  and.  remark  to  the  drivers  concerning 
the  unloading  of  the  go.ods  on  the  following  morning,  for  the 
testimony  of  t"he  com.plainant '  s  vritne.sses  in  this  regard  was  more 
creditable  than  that  of  the  vitnesses  for  the  respoxidents .  Tne 
drivers  of  the  trucks  had  more  reason  and  ^^bility  to  rem.ember 
what  tia.p-pened  with  respect  to  one  of  their  very  infreauent  trips 
to  the  plant  than  had  the  respondents'  witnesses  who  dealt  with 


-  701  - 


numerous  loads  day  after  dpy  pt  the  plant,     ^he  conclusion, 
adverse  to  the  complainant,  was  "based  on  the  ground  that  the 
vords  reported  "by  the  driy.ers  to  have  "been  used  "by  the  in- 
spector were  not  sufficient  to  convey  the  meaning  that  the 
goods  were  accepted.     '^he  co^Tiplaint  was  therefore  dismissed. 

S-2601',  March  8,   19^1..  rockeo  3805;  (S.P.) 

PACII.IC  COAST  FRUIT  DISTSIBUTOHS^  IKC^^  LOS  AN&ELSS  ,_CALIJ. 
v._3EBi]VE?gST  BaOKpA'3-E  00^. ,_SHHS¥SPORT  ,_LA.. 

.  ■  -  "       ■  Zi2.ls.ti.on  charged:     Failure  to  pay  the 

full  contract  purchase  price  for  a 

carload  of '  grapes . 
?r_incipal  T^oj-nt  involved:     No  answer  having 

heen  filed  verified  complaint  accepted. 

as  proof  of  facts . 
Order:     Complainant  awarded  $252.-14,  plus 

interest . 

■  Out  1  i_ne  of  Facts 

■On  or  alDout  July  25,  1940,  respondent  purchased  from  com- 
plainant a  carload  of  grapes,  1018  lugs  of  Thompson  Seedless  at 
$1.17^  and  116  lugs  of  White  Malagas  at  $1.30  per  lug,  or  for 
$737.14  delivered  Alexandria,  La.     Shipment  w?s  made  on  July  23, 
1940,  from  California  to  Shreveport  and  Alexandria,  La.  Respond- 
ent accepted  the  shipment  and  paid  the  sum  of  $485  o'n  the  purchase 
price,  and  complainp.nt  asked  for  an  .award  of  $252.14. 

copy  of  the  complaint  v^ra.s  served  on  respondent  on 
Decenher  9,  1940,  but  no  --^nswer  wa.s  filed. 

Ruling_  in  eluded  i:n_Deci_sion 

Since  respondent  fa.il ed  to  answer,  the  verified  compl.aint 
v^as  a.ccepted  as  proof  of  the  facts  therein  alleged,  and  compla.inant 
xras  awarded  $252.14,  plus  interest. 

S-25C2,  i'larch  8,  1941,  Docket  3S16:  (S.P.) 

J.E._3SLL  C0^,_ST0CZT0^,_CALIF_^  v . _SHREYSPgRT  BROKERAGE  CO., 
SHREVEPORT^  LA.  -       .  ' 

Vi£lati.on  _char£ed:    .Failure  to  remit  the 

purchase  price  of  a  carload  of  potatoes. 
Pr_in_ci]2al  poj-nt  involved;-    Failure  to  account 

for  net  proceeds  is  violation  of  sectioia  2 

of  act .      ■       ■ ■ ■  ' 
Order:  -  Complainant  a^-'?rded  $417.75,.  plus 

interest. 
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Cut_lj,n£  of  Facts 

On  or  ?'"bbut  June  14,  1S40,   cor.plsinent  contracted  to  sell 
to  respondent  300  sacks  of  U.S.  iJo.  1,  size  A,  washed  Long  Whxte 
potatoes,  at  the  agreed  price  of  $2.20  per  100-pound  sack, 
delivered  Shreveport,  La.,  after  partial  unloading  in  transit 
at  Marshall,  Texas,   the  total  net  price  after  deduction  of 
freight  teing  $432.75.     The  shipr.ent  x^as  to  'oe  "billed  to  re- 
spondent, as  a  broker,  who  was  to  "be  responsi"ble  for  delivery 
•to  the  purchasers  secured  oy  him,  whose  names  he  did  net  dis- 
'close,  and  for  collection  of  the  purchase  price,  les's  a  "brokerage 
fee  of  $15.     Shipment  was  nade  on  June  14,  1940  from  Shafter, 
California,  'Dilled  to  respondent  at  Shreveport,  with  orders  to 
the  carrier  to  s'top  the  car  at  Marshall,  Texas,   for  partial 
unloading.     Respondent  accepted  delivery  'but  failed  to  remit 
$432.75,  less  $15,  or  $417.75  to  complainant  for  which  amount 
an  award  was  reauested. 

A  copy  of  the  complaint  v/as  served  on  respondent  on 
Decem"ber  15,  1940,  "but  no  answer  was  filed. 

E.ulin,g_included  j.n_Dec_ision 

Respondent  failed,   in  violation  of  section  2,  to  account 
■to  the  com.riia insnt  for  a,ny  part  of  the  net  proceeds  of  the 
.potatoes.     Complainant  v;as  therefore  awarded  S417.75,  plus 
■  interest .  - 

.S-2506,  March  21,  1941,  Docket  3465:  (Hearing) 

A._B^  IR.ISM.Ii5_&_C0._3_,.  ST_i_  lOUIS  ,_M0  ._v_^  JA^S  TOZZI  &  CO.  , 
STOCETOIJ^  CiiLIF. 

Violation  charged:     Failure ' to  deliver 

a  cp.rload  of  grapes  in  compliance  with 

contract  specifications. 
Pri_n_cipai^  poj.n_t  involved:    Burden  of  proof 

on  complainant  (tuyer)  to  esta"blish  lack 

of  suitable  shipping  condition. 
Order:'-  Com.plaint  dismissed. 

Out.1  i_ne  of  Facts 

On  or  about  November  2,  1938 through  a  broker,  respondent 
sold  to  complainant  a  carload  of  U.S.  No.  1  ta:ble  ■  grapes ,  shipped 
from  Modesto,  Califs,   on  October  22,  and  then  in  transit,  for  the 
sum  of  $9'35  f.o.b.  shipping  point ."    The  car  arrived  at  St.  Louis, 
Mo.,  November  5.     Complainant  admitted  zhe  grapes  were  apparently 
in  good  conditio'n  when  doorway  inspection  was  made  on  November  5, 
but  claimed  that  on  reinspection  on  November  9,  considerable 
decay  and  mold  vras  found  and  '3-overnment  inspection  made  tha.t 
day  show'ed  "in  m.ost  lugs  5  to  25%,  mostly  10  to  15%  decay  and 
mold";     that  this  condition  was  due  to  the  inherent  nature  of 
the  grapes  and  v;as  caused  by  rain  or  some  other  unusual  growing 
condition;     that  the  grapes  v/ere  sold  at  auction  on  November 
10  for  prices  ranging  from  35  to  40(jf  per  lug  delivered,  resulting 
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in  a  deficit  of  $207.50;  that  the  car  ahould  have  ha.d  a  value 
of  $1540,  or  $1143.70  more  than  the  net  proceeds,  which  aTiOunt 
was  claimed  as  damages. 

Respondent  denied  that  inferior  grapes  were  applied  to 
the  contract,  and  stated  that  inspection  at  Modesto  shov/ed  them 
to  "be  U.S.  Ho.  1  and  that  grapes  shipped  at  the  same  time  from 
the  same  vineyard  were  sold  at  auction  on  Novemher  7  in 
Minneapolis,  Minn.,  for  $1.32  per  lug.     The  grower  and  ov/ner 
of  the  grapes,  for  whom  respondent  handled  them,  testified 
that  the  grapes  were  picked  four  or  five  days  after  a  .17 
inch  rain  on  Octoher  15  and  a  .03  inch  rain  on  Octooer  15, 
and  tnat  the  rain  mentioned  would  have  had  no  effect  on  them; 
and  that  the  grapes  were  gassed  with  SO    gas,  which  would 
eliminate  mold  and  decay. 

Euling_  in  eluded  i2i_I^ec^sion 

A  consideration  of  the  evidence  as  a  v/hole  indicated  that 
the  grapes  iifere  in  suitahle  shipping  condition,  although  it  did 
not  disclose  directly  that  this  was  a  fact  at  the  time  of  sale 
on  Novemher  2,  ten  days  after  shipment.     The  shipping  point 
inspection  certificate,  dated  Octoher  22,  shoxved  an  average  of 
one-half  of  Vp  decay,  "but  the  grapes  were  graded  U.S.  Ho.  1 
Table.     The  car  v'as  shipped  standard  refrigeration.     The  in- 
spections of  the  complaina.nt  on  Saturday  and  Sunday,  llovemher 
5  and  5,  after  arrival,  led  to  the  conclusion  that  the  grapes 
v;ere  in  suitable  shipping  condition  at  time  of  sale.     This  was 
not  overcome  "by  the  condition  disclosed  "by  Government  inspection 
on  isfovemher  9.     The  explanation  of  the  respondent,  attri'buting 
the  deterioration  to  the  opening  of  the  car  on  Uovem'ber  5  and  6, 
and  the  standing  on.  track  iintil  ITovemher  9,  was. more  a.cceptahle 
than  that  their  condition  i\ras  caused  "by  rains  at  Modesto,  or 
50  hours  consumed  in  loading.    This  contention  of  the  respondent, 
was  supported  to  som.e  extent  "by  evidence  of  the  shipment  of 
other  cars  from  the  same  vineyard  within  ten  days  thereafter,  and 
the  arrival  of  those  shipments  in  good  condition  in  eastern 
markets.     There  was  no  evidence  as . to , inherent  defects.  The 
"burden  of  proof  rested  on  the  complainant  to  esta"blish  lack  of 
suitable  shipping  condition.  .  The  complaint  was  therefore  dis- 
missed. 
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S-8614,  March  25,  1941,  Docket  3696:     (S.P.)  -  ' 

ROSEMASY_PACKIirG_CO._^  LOS  MGELE  S  ,  _CAL  ir^  I-_SI._LOUIS 
DISTRIBUTIIiG_CO._INC^  and/or[[M_^  COPSPIELD  &  CO^,_BOTH  OE 
STjL  LOUIS, _M0. 

7io_lation  charged:    Eailure  to  pay  for  a 

carload  of  celery. 
Principal  ^oi^^lt  'involved;  "Collect  and  remit" 
3-8  ■  did  not  mean  "collect  and  deliver"  and 

H-14  did  not  make  "broker  responsilDle  for 

M-21        •       ■  collection  of '  contract  purchase  price. 

Order:     Complainant  av;arded  $236.90,  plus 
interest  against  M.  Cornfield  &  Co.; 
dismissed  as  to  St.  Loilis  DistriDUting 
Co.  Inc. 

Outline  of_Eacts 

On  or  about"  Jajiuary  9,  1940,  complainant  shipped  a  car- 
load of  342  crates  of  celery  from  Santa  Maria,  Ca.lif.,  consigned 
to-  itself  at  Chicago,  111.     '^hereafter  various  telegrajns  v;ere 
exchanged  "by  complainant  and  the  St.  Louis  DistrilDuting  Co. 
Inc.,'  the  "broker,  concerning  sale  of  the  car,  and  on  January 

16  the  broker  wired  complainant  to  the  effect  that  the  entire 
trade  had  "been  convassed  and  Cornfield  had  made  the  "best 
offer  of  $2.15  per  crate  delivered.     Complainant  replied  during 
the  same  day  "CONEIWi  ***  2.15  DEL  I  A^RED^  COLLECT  AIID  REMIT 
***."  ■  The  shipment  in  the  meantime  had  been  diverted  by  com- 
plainant to  itself  at  St.  Louis  and  on  January  16,   the  date  of 
the  sale,   it  was  diverted  from  itself  at  St.  Louis  to  the 

St.  Louis  Distributing  Co.     It  arrived  at  St.  Louis  on  January 

17  and  Cornfield  accepted  delivery  in  accordance  with  the  customs 
and  practices  of  the  produce  'trade  at  that  market,  providing 
that  payment  would  be  made  on  the  following  Thursday,  January 

25,  but  he  informed  the  broker  on  that  date  that  he  did  not 
have  sufficient  cash  to  pay  for  the  celery,  and  on  the  following 
day  made  a.n  assignment  for  the  benefit  of  creditors.  The 
assignee  afterward  paid  $80.70  to  the  broker,  which,  in  turn, 
v;as  remitted  to'  the  complainant,  thus  reducing  complainant's 
claim  to  $285.09,  for  the  recovery  of  which  complai'nt  was  filed 
a.gainst  the  broker  and/or  the  rjurchaser. 

The  bt.  Louis  Distributing  Co.  alleged  that  it  acted 
only  as  broker  and  made  the  sale  to  a  supposedly  reliable 
purchaser,  without  in  any  way  guaranteeing  payment  for  the 
celery . 
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Hulin.gs_  i.nclud£d_in  Decision 

1.  The  St.  Louis  Distri"buting  Co.  Inc.  acted  only  a,s 
"t^roker  in  the  transaction,  and  disclosed  to  complainant  the 
name  of  the  purchaser,  who  appeared  to  oe  solvent  and  whose 
credit  was  not  guaranteed  to  the  . complainant  "by  the  "broker. 
The  decision  rested  upon  whether  the  complainant  released  the 
shipment  to  the  "broker  in  such,  manner  as  to  make  this  respond- 
ent responsible  for  the  collection  of  the  full  amount  of 

the  contract  purchase  price  of    the  celery.     Had  complainant's 
instructions  read  "collect  and  deliver,''  there  v/ould  "be  great 
merit  to  its  contention.     An  instruction  to  "collect  and  remit" 
could  not  "be  interpreted  to  mean  "collect  and  deliver." 
Careful  consideration  of  the  ei^change  of  communications,  quoted 
in  the  decision,  led  to  the  concl-asion  that  the  complainant  had 
sold  many  other  carloads  of  produce  on  the  St.  Loais  m.arket,  and, 
therefore,  must  have  know,  of  the  credit  customiS  in  that  market, 
where  the  respondent  Cornfield  v;as ,  apparently,  regarded  as  a 
safe  risk.     Ihe  compla^int  was  therefore  dismissed  as  to  St.  Louis 
Distri"buting  Co.  Inc. 

2.  Complainant  was  awarded  $295.09  plus  interest 
against  Fi.  Cornfield  ci  Co. 

S-2621,  April  2,  1941,  Docket  3683:  (Hearing) 

Eej_  _-'^pp.licatiqn_of  0. F.S._'''.''in^erg^  ^fJ'^l'^X.^I.  ^o^l^Z* 
Ala'bama , _i qr_a_l i cen_s e^ufl.der_the_Perj^shatle  Agricultural 
Commoditj^es  Ac_t. 

Principa.1  ^^i^^-i  involved;    3y  failing  to 
pay  the  amount  due  a  grower,   the  appli- 
ca.nt.  vio-l^ted  the  act  and  engaged  in  a 
'oractice  prohi"bited  "by  the  act. 

Order:     O.F.S.  v/inoerg's  application  for 
license  denied. 

Outline  of  Facts 

On  April  29,  1940,  O.F.:i.  Winoerg  applied  for  a  license 
under  the  Perisha.lile  Agricultural  Commodities '  Act .     On  July  31, 
1940  there  was  issued  a  notice  of  hearing  and  order  to  show  cause 
why  applicant  should  not  "be  denied  a  license  "because  of  unfitness 
to  engage  in  "business,   it  "being  alleged:  "  (l)  that  he  had  "been 
connected  in  a  responsi"ble  capacity,  as  president,  of  Win"berg 
Orchards  &  Eurseries  Co .  Inc.,  Satsuma  Cooperative  Corporation, 
Gulf  Coast  Citrus  Exchange,  and  Ozona  Citrus  G-rov/ers  Association, 
which,  within  two  years  were  found  guilty  of  violations  of  the 
act;     and  (2)  that  he  engaged  in  a  practice  of  the  character 
prohi"bited  "by' the  act  in  tha.t  in  I:Tovem"ber         iifc.ce>ir,"'orrx-  1Q7,9 


Mrs.  Ca.therine  Elkins,  of  St.  Slno ,  Ala"barna ,  delivered  to  him 
for  sale,  in  interstate  commerce,  on  consignment,  3439  "bushels 
of  Satsiima  oranges;     that  they  were  ?old  for  the  gross  sum  of 
$504^.10,  '^ith  legitimate  expenses  of  $1658,  leaving  a  balance 
-due  the  grower  of  $3373.23  and  that  the  applicant  failed  truly 
and  correctly  to  account  promptly  to  the  grower,  having  paid  not 
over  $1600  of  the  $3373.26  which  was  due. 

Mr.   "'inoerg  failed  to  appear  at  the  hearing,   either  in 
person  or  hy  attorney.     Opportunity  was  afforded  co-onsel  on 
"both  sides  to  submat  briefs  and  suggested  findings  of  fact. 
Coujisel  for  the  '3-overnment  submitted  suggested  findings  wnich 
were  considered. 

:^uling_included  in_Decj.s_ion 

-3y  failing  to  pay  truly,   correctly  and  promptly  the  amoiant 
due  the  abovenamed  grov/er,  the  applicant  violated  the  act  and 
engaged  in  a  practice  of  the  character  prohibited  by  the  act. 
His  application  for  a  license  was  denied. 

S-2622,  April  4,  1941,  Docket  3377:  (S.P.) 

DAYIS  SROS^,_CHICAGO_j_  ILL._v_^  TH3  CAVAilEH-GULLING-raSOH;  CO., 
CLEYSLMD,_OHIO. 

Viola ti,on  charged:     Eailure  to  deliver  a 
carload  of  a.-oples  in  accordance  with 
contract . 

Prj.ncipal  poi_njt  involved;     Corn-olainant  failed 
to  Drove  compliance  with  contract  require- 
ments, resulting  in  dismissal  of  complaint. 

Order:     Complaint  dismissed;  respondent 
-:av;arded  $11,  plus  interest. 

;;■        0">itli!'ie  2.f_-3ct^s 

After  preliminary  negotiations  between  the  parties  on 
Eebruary  28,  1940,  respondent  offered  to  complainant  "U.^j.  1 
2:^  Jonathans  90  f.o.b.-  Cleveland  acceptance"  and  later  that 
daj^  complainant  wired  "COrTEISIilHC-  PHONE  CONVERSATION  TODAY 
¥ITH  WILSON  OP  OUP  ACCEPTMOE  CAR  JONATHANS  QUOTED  SUBJECT  OUR 
APPROVAL  SAIIPLE  IP  S^TISPi^CTORY  V/E  i-.CCEPT  90^  POP  CLEVEL-^iND . " 
Respondent  immediately  replied  "CONPIRi-I  ONE  CAR  USONE  2-1/4 
JOHNS  NINETY  POP  CLEVELAND  SUBJECT  i\PPRCVAL  SMPLE  TEEI'iS  CASH 
CLEVELAND  BEFORE  SHIPMENT."  -Respondent  shipped,  by  express, 
a  sample  of  10  boxes  of  2-!t"  Jonathans  to  complainant,  at  a 
charge  of  $9  for  the  apples  and  S2  cartage,  or  ^11  f.o.b. 
Cleveland.     On  the  29th  complainant  wired  respondent  "SAI'IPLES 
HERE.     IfE  ACCEPT  CAR  AS  PER' Si^I^PLE .     WILL  aDVISE  LaTER  DiiY 
WHEN  LO^kD.  **"  and  respondent  replied  "OKiiY.     WILL  xvWiilT 
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LOADING  ADVISE  ONLY  CAR  WE  HAVE  MUST  HAVE  $485.20  CASH  HESE 
BY  7:00  A.M.  TOMORROW  COVER  538  BOXES  90  PER  OTHERWISE  WILL 
NOT  HOLD  Complainant  ordered  the  apples  to  "be  loaded 

on  the  30th  and  had  a  hank  guarantee  payment  of  draft,  hut 
respondent  wired  "BANK  GUARANTEE  NOT  SATISFACTORY  WILSON 
TOLD  YOU  CASH  HERE  BEEORE  LOADING.     NOT  LOADING  UNTIL  GET 
\ffiSTERN  UNION  MONEY  ORDER."    Complainant  sought  to  collect 
damages  hecause  of  respondent's  failure  to  ship  the  apples. 

Respondent  filed  an  answer  denying  the  material 
allegations  of  the  complaint  and  setting  up  a  coiintercomplaint 
alleging  that  complainant  failed  to  account  to  respondent 
for  the  agreed  value  of  the  sample  lot  of  apples  shipped  to 
complainant. 

Rulings  included_iri  Decision 

1.  Complainant  contracted  to  purchase  and  respondent  to 
sell  a  carload  of  538  "boxes  of  U.^.  No..  1  Jonathan  apples,  2-|-" 
and  up,  at  the  agreed  cash  price  of  $484.20  f.o.h.  at  Clevelajid. 

2.  Complainant  failed  to  prove  respondent  agreed  to 
accept  a  hank  guarantee,  or  that  complainant  complied  v/ith 
the  contract  requirement-s  ,  providing  for  cash  payment  "before 
respondent  would  ship  the  apples,  hy  the  tender  of  a  cashier's 
check  or  cash  to  the  respondent,  in  payment  for  the  fruit. 

3.  Complainant  accepted  delivery  of  the  sample  lot  of 
10  hoxes  of  Jonathan  apples  which  was  invoiced  to  him  at  $11, 
and  made  no  complaint  concerning  the-  sample,  hut  failed  to  pay 
for  it.     Respondent  was  therefore  awarded  $11,  plus  interest. 

S-2533,  April  28,  1941,  Docket  3769:  (S.P.) 

COMER  &_C0MPAp_j_.  PHILADELPHIA^^  PA_^  v  S . B . _VERNEKOEF ^  PHILADELPHIA, 
PA.     .  " 

Viola tj^on  charged:     Failure  to  pay  the 

full  purchase  price  of  160  hags  and 
.  Ton.justif ied  rejection  of  190  ha„gs  of 
potatoes. 

Principal  point  involved;     Since  "U.S.  No.  2" 
was  stamped  on  sacks  and  potatoes  were  in- 
voiced as  U.S.  No..  2,   the  manner  of  sale 
amounted  to  a  v/arranty  as  to  grade. 

Order:     Complaint  dismissed. 
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Outline  of  ?acts 

On  May  3,   1940,  a  carload  of  potatoes  was  shi'D'oed  to  com- 
plainant from  Limestone,  Maine,  for  sale  on  consignment.  Com- 
plainant unloaded  the  potatoes  and  placed  them  on  the  Pennsylvania 
Produce  Terminal  Platform,  where  they  were  located  on  May  7,  v/hen 
respondent  purchased  350  hags  at  $1.70  per  cwt . ,  or  $595  f.o.h. 
the  platform.     Complainant  claimed  that  the  purciiase  was  made 
after  inspection  and  respondent  did  not  definitely  deny  this 
hut  he  contended  that  he  relied  to  a  considerable  extent  on  the 
statement  alleged  to  have  "been  made  hy  the  Federal-State  in- 
spector at  Limestone  that  the  potatoes  were  U.S.  No.  3.  Re- 
spondent took  delivery  of  160  hags  and  paid  $1.50  per  hag,  or 
$240  for  them,  wnich  was  $32  less  than  the  alleged  agreed 
price  for  the  lot,  and  failed  to  take  delivery  of  the  remain- 
ing 190  hags,  which  were  thereafter  sold  hy  complainant  for 
$1.40  per  bag,  or  $2d5,  or  at  a  loss  of  $57.  Complainant 
asked  for  an  p.ward  of  $32  plus  $57,  or  $89. 

Certificate  of  Federal  inspection  at  Philadelphia  on 
May  10,  of  the  lot  then  remaining,   stated:     "Green  Mountain 
type  Potatoes  in  burlap  sacks  branded  'Grade  U.S.  No.  2, 
Maine  potatoes.  Red  Eagle  Brand,  Aroostook  Grown  Potatoes, 
P.O.  Siraonson,  Limestone,  Me.,  100  lbs.  net.'  Approximately 
180  sacks  remaining."     This  certificate  showed  that  the 
"Stock  fails  to  grade  U.S.  No.  2  due  to  defects  in  excess  of 
tolerance,"  and  "Stock  is  fairly  clean  and  fairly  bright; 
15  to  30fo,  averaging  approximately  20%  defects  of  U.S.  Grade 
No.  2,   consisting  mostly  of  serious  shatter  bruises." 

Rulings,  included_in  Decision 

1.  Complainant  offered  the  potatoes  in  such  a  manner  as 
to  constitute  a  warranty  that  they  were  U.S.  No.  2  grade. 
Although  they  were  apparently  available  for  inspection  by 
prospective  buyers  there  was  no  showing  what,   if  any,  exami- 
nation may  have  be'"  n  made  by  respondent,  who  saw,  and  claimed 
to  have  relied  largely  upon  the  brand  "U.S.  No.  2"  which  was 
stamped  on  the  sacks,  and  on  the  purported  statement  of 
Federal  shipping  point  inspection  which  was  affixed  to  the 

lot  to  show  that  the  potr?toes  were  U.S.  No.  2.     In  addition 
compla,in.-',nt  in  his  invoice  and  in  the  complaint  filed  in  this 
case  referred  to  -the  sale  of  U.S.  No.  2  potatoes. 

2.  Although  the  bags  were  branded  "U.S.  No.  2,"  the 
pot^stoes  failed  to  meet  the  requirements  of  that  grade  because 
of  defects,  which,  from  their  nature,  must  have  been  present 
at  the  time  the  potatoes  were  purchased  by  the  respondent. 
The  complaint  was  therefore  dismissed. 
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S-2637,  May  7,  1941,  Docket  3455;     (i^.?.)  - 

GUADALUPE  PSODUGS  GO^ , _GIjAI)ALUPE ^  CALI|;._v^  L3MEE_jEIJIT_& 
PRODUCE  C0_^  and  3ALD¥I^-P0PS J^^iJ?:^  ST^  ^OUI_S,_Mg. 

violation  c^-iar^ed:     Eailure  to  pay  for 
a  carload  of  carrots. 
Priiiciga-l  2oii^i.s_involved:    Agent  for  na- 
B-1  disclosed  principal  may  set  up  any  defense 

B-11  availa"ble  to  principal;  commission 

K-9  merchant  not  lia"ble  to  shipper  when 

D-12  purchaser  fails  to  pay  for  goods  found 

unmerchantaole  and  he  not  a  del  credere 
agent;     sale  by  description  involves 
■    '      implied  warranty  that  goods  v^ill  be 
merchantable. 
Order:     Complaint  dismissed. 

Out.li.ne  of  Pacts 

On  Aagiast  16,  1938,  complainants  snipped  a  carload  of  343 
L.  A.  crates    of  bimcLed  carrots  from  G-uadalupe,  California  to 
the  Lerner  Pruit  <^  Produce  Co.,  St.  Louis,  Mo.,  to  be  sold  by  it 
for  complainants'  account.     On  August  .35,  while  the  car  was  on 
track  at  St.  Louis,  after  securing  door^'^ay  inspection,  Baldwin- 
Pope  Marketing  Co.  purchased  the  carrots  on  the  basis  of  in- 
spection and  acceptance  at  St.  Louis,  at  $2.85  per  crate 
delivered  Philadelphia,  Pa.,  or  for  invoice  price  of  $991.80 
less  estimated  freight  and  top  icing  charges  of  $494.39, 
leaving  a  net  price  of  $497.41.     This  purchase  was  ma.de  as 
agent  for  Levis  D.  Goldstein  Go.  Inc.,  but  the  name  of  the 
principal  vias  not  disclosed.     The  invoice,  to  which  Baldwin- 
Pope  added  $25  brokerage,  was  submitted  to  Goldstein.  The 
shipment  ^^'as  diverted  and  Goldstein  was  notified  of  arrival  at 
Philadelphia  at  4:00  a.m.  August  29.     On  August  30,  he  pro- 
tested to  Baldv.'in-Pope  as  to  qioality  and  condition,  and  the 
latter  advised  Lerner,  who  in' turn  notified  complainants. 
Goldstein  accepted  the  shipment  and  disposed  of  292  cra.tes 
for  the  gross  amount  of  $383,  which  was  $157.29  less  than  the 
freight  and  incidental  charges  incurred.     55  crates  were  re- 
jected to  the  carrier  and  the  shipment  was  one  crate  short. 
Goldstein  paid  no  part  of  the  invoice  price  to  Ba.ldwin-Pope 
and  the  latter  failed  to  pay  any  r>art  to  Lerner,  or  to  the 
complainants,  vmo  asked  for  an  award  of  $497.41. 

Baldwin-Pope  claimed  that  only  the-  doorway  crates  were 
accessible  for  inspection  at  St.  Louis  and  tha.t  Pederal  in- 
spection at  Philadelphia  tviro  days  after  arrival  showed  that 
the  portion  of  the  lading  which  was  inaccessible  was  decidedly 
inferior  to  that  in  the  doorway. 
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Apparently .  based  on"  the  fact  that  abcut  11  months  after 
arrival  of  the  shi-oment  CToldstein  filed  a  claim  with  the 
carrier  for  damage  hased  on  shifting,  of  the  load  a.nd  defective 
and,  leaky  plugs,  complainants  cla.imed  that  inasmuch,  as  the 
shipment  v/as  under  the  exclusive  control  of  the  piircha.ser 
after  acceptance  at  St.  Louis,  the  damage  must  have  resulted 
from  ahnonnal  handling  and  defective  eauipment  suosequent  to 
acceptance..    This:  claim  vas  not  considered  on  its  r.erits  "but 
was  declined  "by  tn-^  ca.rrier /because  not  filed  within  the 
statutory  period  of  lim.itations  provided  ■•ander  the  Interstate 
Commerce  Act. 

Federal  inspection  at  Philadelphia  on  August  31  showed: 
"Roots  generally  firm.     In  most  samples,  no  decay  on  roots; 
many  show  ifo  to  S\i,   averaging  2%  for  the  lot,  consisting 
mostly  of  Watery  Soft  Rot  in  early  stages.     In  miOst  crates 
m.ost  tops  are  yellow  or  oadly  watersoaked,  some  show 
Bacterial  Soft  Rot  in  various  stages;     some  crates,  located 
mainly  between  doors,   shov,-  micst  tops  fresh  and  green,  some 
turning  yellov/  or  "brown.     iTew  roots  noted  with  short  growth 
of  new  rootlets." 

Rulings  included_in  recisicn  .  •• 

1.  Lerner  Jruit  ^  Prodiice  Co.  acted  in  the  capacity  of 
comm.ission  merchant  or  distri'outors  for.  complainants  inasmuch 
as  poss-ession  of  the  goods ,  .  together  with  im.plied  authority  to 
make  sale  and  collect  the  "orice  without  consulting  complainants, 
seems  to  have  "been  reposed  in  it.     Since  it  was  not  shown  that 
the  compa.ny  acted  as  del  credere  agent  and  complainants  were 
prom.ptly  and  fully  advised  of  a.ll  details  regarding  the  trans- 
action,  there  seemed  to  "be  no  liability  of  this  respondent  to 
complainants  and  the  complaint  was  dismissed  as  to  it. 

2.  The  filing  of  a  claim  alleging  that  defective  and 
leaky  plugs,  among  other  things,   ca ased  the  damage  to  the 
.shipment  led  to  an  inference  that  the  equipment  may  have 
been  defective.     There  w.as,  hot^ever,  no  definite  evidence  of 
record  to  show  that  the  car  contained  defective  and  leaky 
plugs  on  arrival  at  R'niladelphia .     It  was  reasonable  to 
assume  that,,  if  the  plugs  vjere  1  oaky  and  defective  on  arrival 
of .  the  ca.T  there,  a  simila.r  situation  prevailed  during  the 
entire  period  of  transit  from,  the  shipping  point;     yet  it 
a.Oi:iea.red  that  the  effect- of  such  defect  was  not  noticeable, 
nor  was  the  condition  apparent  at  St.  Louis  seven  days  after 
shipment.  ;  ■.i'urthermore ,  Pederal  inspectors  are  .instructed  to 
show  instances  of  defective  equipmient  on  .the  certificates 
issued  by  them,  yet  the  certificate  in  question  made  no 
mention  of  leaky  plugs.  ■  . 
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7,.     As  an  agent  for  an  undisclosed  princinal,  Saldwin- 
Pope  might  set  ap  against  complainants  any  defense  aTaila.ble 
to  its  principal.     The  Uniform  Sales  Act  provides  that,  vihere 
goods  a,re  "bought  hy  description  from  -a  seller  who  deals  in 
goods  of  that  description,  there  is  an  implied  warranty  that 
they  will  "be  of  merchantable  quality.     It  is -generally 
recognized  that  it  is  physically  im-possible  to  make  more 
than  a  doorway  inspection  in  a  car  of  carrots  packed  in  L.  A, 
crates,  loaded  four  high  on  the  sides  of  the  crates,  stripped 
and  covered  v;ith  crushed  top  ice,  v/ithout '  unloading.  'The 
inspection  certificate  referred  to  showed  that  the  condition 
of  the  carrots  in  the  ends  of  the  car  away  from  the  doors  was 
markedly  inferior  to  that  in  and  near  the  doors.  Further- 
more, the  "badly  watersoaked  condition  of  the  tops  shown  "by 
this  inspection  indicated  a  strong  pro"ba"bility  that  much  of  this 
deteriora.tion  v;as  present  and  tha.t  it  would  have  "been  evident 
had  there  "been  full  opportunity  for  inspection  of  this  portion 
of  the  shipment  at  St.  Louis.     Clearly,  carrots  with  "badly 
watersoaked  tops  a.re  not"  in  a  merchanta'ble  condition  for 
resale  as  Dmiched  carrots.     Since  the  record  shovjed  that  in 
the  disposition  of  the  shipment  the  undisclosed  principal, 
Lewis  D.  Goldstein  Co.,  Inc.,  realized  $157.29  less  than  the 
freight  and'  incidental  charges  and  refused  to  pay  any  part 
of  the  purchase  price  to  Baldwin-Pope  Marketing  Co.  there 
was  no  ■lia'bility  on  the  part  of  that  respondent  to  the 
complainants  for  any  part  of  the  purchase  price,  and  the 
complaint  against  it  wa.s  also  dismissed, 

S-2542,  May  10.  1941,  Docket  3560:  (Hearing) 

S._STROCK  &  CO^  IWC,^  B0ST0N_5_  MASS^  v._JOSE?E  BSCK3R_^  SACHATiElTTO  , 
CALir._and/or  JOSSPH_MASpTIi;G_Cg . j_  JOSSPH_^  OESGOH. 

Viola t_ion  charged:  Failure  to  account 
for  deficits  and  "balance  of  advance  on 
ten  ca.rs  of  peas  on  consignment. 

Prj.ncipa,l  poj.nt  involved:     Injured  party 
B-19  may  hold  either  agent  or  undisclosed 

principal,  "but  generally  not  "both,  un- 
less election  not  required.  . 

Order:     Complainant  a.warded  $1„942.19,  plus 
interest,  against  respondents,  jointly 
and  severally.  , 
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Out.line  of  Facts  .  ■; 

On  or  alDOut  -July  .'^■1,  1939,   complainant  advanced  $1000 
to  Joseph  Becker,  licensed  as  Associated  Marketing  Co.,  at  the 
latter' s  reojiest,  to  De  repaid  "by  deducting  $100  from  the 
proceeds  of  each  of  the  first  ten  carloads  of  peas  and  lettuce 
shipped  "by  Becker  to  coinpla,inant  for  sale  on  commission.  On 
or  alDOut  August  2,  Becker  consigned  3  carloads  of  peas,  ship-oed 
from  Joseph,  Oregon,  to  Boston,  Mass.     The  peas  in. one  car 
were  a"bandoned  to  the  carrier,  hut  complainant  paid  $31.94 
for  ice  and  inspection , resulting  in  a  deficit  to  complainant 
in  that  amount;     the  peas  in  one  car  sold  for  $406.75,  "but 
com.plainsnt  deducted  expenses,  including  freight,  commission, 
an  advance  of  $5^0  for  packing,  iplOO  of  the  $1000  advance, 
and  other  charges,  aggregating  $1204. 64,  leaving, a  deficit  of 
$797.89;     and  the  peas  in  the  third  car  sold  for  $545.25,  hut 
expenses,:  including  freight,   commission,  $100  of  the  $1000 
advance,  and  other  charges,  aggregated  $657.51,  leaving  a 
deficit  of  $312.33.     CoTiplainant  asked  for  an  awa.rd  of  $31.94, 
plus  $797.89  and  $512.36  and  the  unpaid  $800-  "balance  of  the 
$1000  advance,  or  $1942.19.     According  to  depositions  of  John 
J.  &  David  Strock,  complainant  discovered  that  Hichards  &  Co. 
was  interested  in  the  deal  after  demand  was  made  for  payment 
of  the  deficit.     It  was  charged  in  the  complaint,  on  infor- 
mation and  "belief,  that  Becker  and  Richards  &  Co.  Inc.  were 
acting  as  partners. 

Copies  of  the  complaint  were  served  on  the  respondents  "by 
registered  mail  on  Fehruary  23,   1940.     Joseph  Becker  filed  an 
answer  on  March  5,  1940.-  On  April  5,  attorneys  for  the  Trustees 
in  Bankruptcy  of. George  F.  Richards  &  Co.  Inc.  requested 
a"batem.ent  of  the  proceedings  as  to  the  corporation  "because  it 
was  adjudicated  a  "bankrupt  on  January  8,  1940  on  its  voliontary 
Toetition.     '-^here  was  no  showing  that  complainant's  claim  was 
listed  in  the  "bankruptcy  court  or  would  "be  determined  there. 
As  it  did  not  appear  that  any  conflict  would  "be  caused,  the 
request  for  a"batement  was  denied  on  May  17,  1940.  Neither 
respondent  apxieared  at  the  hearing,  "but  Joseph  Becker  wired  that 
Richards  &  Co.  handled- the  funds  and  that  he,  a  victim  of 
circumstances,  was  willing  to  pay  Strock  if  given  time. 
Attached  to  his  answer  was  copy  of  his  agreement  with  Richards 
Co.,  one  paragraph  of  which  road:     "The  relationshix)  of  the 
parties  hereto  is  that  of  -Employer  and  Employee  in  so  far  as 
G-eorge  F.  Kichard  &  Co.  Inc.  and  nothing  herein  contained  should 
"be  construed  to  create  the  relationship  of  partners  in  the 
basiness  of  the  party  of  the    first  part  (Richards  Company) 
or  anything  herein  contained  to  the  contrary  in  any  wise 
notwithstanding. " 


Eulings^  i^-cluded_in  Decision 

1.  The  agreement  "beti^feen  the  respcnd.en.ts  did  not  make 
.the  two  parties  partners ,.  "but  did  make  Becker  the  em-olovee  or 

agent  of  G-eorge  T.  P-i-chards  &  Co . 

2.  The  resnondents  failed,   in  violation  of  section  3  of 
"'the  act,  truly  and  correctly  to  accciunt  promptly  to  the  com- 
plainant.    In  the  transactions  involved,  Becker  acted  as  the 
agent  of  Richards  &  Co.   out  the  com.plainant  did  not  know  of  the 
agency  until  later.     A  party  injured  hy  the  fict  of  an  agent  or 
an  undisclosed  principal  may  hold  either  the  agent  or  the 
principal  responsiole.     i'he  complainant,   therefore,  had  a 
claim  a.gainst  either  Becker  or  -^ichards  ck  Co .     It  is  the  general 
rule  that,   in  such  circumstance,  the  claimant  may  hold  either, 
"but  not  "both.     He  must  elect  which  to  hold,  "but  may  sue  "both 
and  make  his  election  "before  judgment.     If  the  agent  and  the 
principal  fail  to  reqaire  tne  claimant  to  elect,  however,  the 
failure  constitTites  a  waiver,  at  least  in  som.e  States,  and 
Judgment  may  "be  had  against  "ooth  principal  and  agent.  Com- 
plainant, here,  was  not  required  "by  either  of  the  respondents 

to  elect,     i'he  hearing  was  held  in  Uew  York,  where  it  appeared 
to  "be  the  r^ale  to  give  judgment  against  "both  principal  and 
agent,  if  the  complainant  was  not  required  to  elect,   so  the 
rule  was  applied  in  this  case.     The  agent,  not  having  disclosed 
his  agency,  was  liahle  as  v/ell  as  the  principal  for  whom  he 
acted,  a.nd  they  waived  the  requirement  that  the  com.plainant 
must' elect  which  of  them,  it  V'Ould  hold.     Com.plainant  was 
therefore  awarded  $1942.19,  plus  interest,  against  Joseph 
Becker  and  G-eorge       Richards  &  Company,  Inc.,  jointly  and 
severally. 

S-2543,  May  10,  1941,  Docket  3847:  (S.P.) 

•  C.H._ROBINSON  CO^ ,_MINNEAPOLIS^  WIKS^  v._ZSLLSRS_COMMISSOT  CO. , 
OKLifflO|iA_C  ITY ,  _OpAHOMA . ' 

j^iolation  charged:     Failure  to  pay  the  full 
contract  price  for  two  carloads  of  tomatoes. 

Pruicipa.l  ]20int  involved:    On  admission  of 
lia"bility  by  respondent,  reparation  awarded 
'■'       to  assignee  of  "seller 

•    .Order:.    Complainant  swarded  $687.50,  plus 
interest. 
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Outline  cf  Facts 

On  or  about  April  25,   1939,   respondent  purchased,  in 
intersta.te  commerce,   from  C.B.  Williams,  doing  "business  as  Srovm 
&  "'illiams  Company.,  Mercedes,  2exas,  a  carload  of  650  lugs  of 
tomatoes,  st  $1.25  per  lug  i.o/o.  I-'ercedes,   shipped  on  April  24. 
On  or  atout  Kay  4,  1939,  respondent  "ourchased  from  the  said 
C.3.  '-^illiams ,  650  lugs  of  tomatoes,  at  $1.05.  per  lug  delivered 
Oklahoma  City,  Okrlalioma.     Shipm.ent  was  made  from.  Mercedes  April 
-30.     -Respondent  accepted  the  tomatoes  az  Oklahoma  City  and 
paid  a  part  cf  the  purchase  price  of  each  carload,  leaving  an 
unpaid  "balance  of  S6S7.50.     0.5.  ■'■'illiams ,  on  January  8,  1940, 
sold  and  assigned  all  of  his  .rights,  title  and.  interest  in  an 
to  the  cause  of  action  to  C.E.  P.ohinscn  Co.     Reparation  award 
in  the  sum  of  the  amount  due  was  sought. 

The  respondent  adniitued  having  purcxiased  the  two  car- 
loads of  tomatoes  and  the  parties  agreed  that  the  unpaid  ha.lance 
of  tiie  purchase  price  v/as  $557.50- 

Huling__inc]^uded  in_Decj.s j^on 

On  respondent's  admass  ion  of  liability,  and  vvaivers  of  a 
form.al  hearing  by  the  parties,'  com.plainant  v.-as  awarded  $687.50, 
plus  interest.  •      .  .  . 

S-2544,  May  12,  1941,  Docket  3554:  (Hearing) 

Re _-^pplica.tion_of  Otis_Sullivan  ,_Mttl£  Rock_^  ^^kansas_^  for  a 
3.1  cense  under  the  ?erishable_Agri^cultural  Commodj^ti^e£  Act^. 

Principal  poj.nj:s_involved:     Failure  and 
.   .         .refusal  truly  and  correctly  to  account 
for  x)roduce  receiA^ed  on  consignm.ent 
.   .■  ■        rendered  him  unfit  to  engage  in  the 
produce  business. 
Order:     Otis  Sullivan's  application  for 
license  denied. 

Oujtline  of  Facts 

On  February  24,   1940,  Otis  Sullivan  applied  for  a  Lie  en  s  e 
.under  the  Perishable  Agricalturid  Comm.odities  Act,  and  on  June 
27  he  was  served  with  a  notice  of  inquiry  and  order  to  show  cause 
why  a,  license  should  not  be  denied  because  of  alleged  failure 
truly  and  correctly  to  account  prom.ptly  to  Ragsdale  Produce  Co., 
Rogers,  Arkansas,  for  225  bushels  of  Jonathan  apples  w.hich  that 
company  consigned  to  the  applicant,  while  operating  a  fruit  and 
produce  business  at  Little  Rock,  on  Septem.ber  4,  1939,  for  sale 
for  the  shipper's  account,     ^he  evidence  showed  that  the  applicant 
received  the  apples  and,  without  the  knowledge  or  consent  of  the 
shipper,   reconsigned  them  for  sale  in  interstate  commerce.  Wo 
proof  was  offered  by  the  ap'olicant  in  explanation  or  justification 
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of  his  failure  to  account ,  and  evidence  of  witnesses  taken  in 
deposition  form  and  \jh.o  testified  at  the  hearing,  together 
with  the  exhibits  offered  and  received,   supported  the 
allegations  of  the  notice  of  inquiry.     The  exa^.iner  made 
and  served  on  the  applicant,  hy  registered  mail,  on  March 
31,  1941,  his  -report,  which  included  suggested  findings  of 
fact,  conclusions  and  a  recommended  order  that  the  application 
for  a  license  "be  denied.    No  exceptions  were  filed  to  the 
examiner's  report  "by  the  applicant  or  the  Agricultural  Marketing 
Service. 

Ruling_included  in_Decision 

'^he  failure  and  refusal  of  the  applicant  truly  and  correctly 
to  account  promptly  to  Hagsdale  Produce  Co.  was  a  violation  of 
section  2  of  the  act  and  rendered  him  unfit  to  engage  in  the 
"business  of  a  commission  merchant,  dealer  or  "broker.  His 
application  for  a  lice..:se  under  the  act  was  therefore  denied. 

S-2545,  May  13,  1941,  Docket  3763;  (S.P.) 

H._3jL  J^Z^ORDS^  IKO.^  DSTROIT,JiICH._v^  S.D^JiOi^ASH  PEDDUCS  CO.  , 
CLEVELAND, _OHIO. 

Violation  charged:     "Unjustified  rejection 

of  a  carload  of  potatoes. 
Principal  point  involved:     Complainant  failed 

to  esta'blish  that  the  potatoes  tendered  met 

contract  requirements. 
■  Order:     Complaint  dismissed. 

■  - ■  "  ■         OiJ-t  1  i^n e  of  Facts  "  ■ .  •  ■ 

On  or  a"bout  Dcto'ber  4,  1939,  through  a  "broker,  complainant 
sold  to  respondent  a  carload  of  U.S.  Uo.  1,  round  white,  Michigan 
potatoes,  v^hich  v/ere  to  "be  very  good  as  to  size  and  quality,  and 
v;ere  not'  to  he  dark  in  color,  at  the  agreed  price  of  .$1.42  per 
cwt.  delivered  Cleveland,  Ohio.^       carload  of  350  sacks  was 
shipped  from  loading  point  in  Ilichigan  and  on  or  ahout  Octoher  9 
delivery  was  tendered  to  respo'ndent ,■  v/ho  refused  to  accept. 
Although  complainant  ■claimed  that  rejection  was  only  on  account 
of  color,  the  "broker's  telegram  notifying  complainant  of  the 
rejection  stated  that  it  v;as  "account  dull  color  due  to  russet 
skin  and  dusty,  they  also  finding  fault  as  to  size."  Resale 
vras  made  at  Cleveland  at  $1.15  per  cwt.,  or  at  a  loss  to  com- 
plainant of  $97,20,  for  which  amoimt  complainant  asked  for  an 
av/ard. 


'  Federal-State  inspection  at  shipping  point  on  Octol^er  4 
showed  conclusively  that  complainant  shipped  U.S.  :To.  1,  round 

v/hite  potatoes,  which  generally  ranged  in' size  fro^.  1-7/3  to 
3  inches,  mostly  2  to  2-^/4  inches  in  diameter,  less  than  5^ 
'by  v/eight  being  under  1-7/8  inches.     The  certificate  also 
stated  that  "stock  is  fairly  well  matured,  fairly  smooth, 
fairly  clean,"  "but  failed  to  include  a  statement  concerning 
the  color.     The  record  did  contain  the  following  undated 
statement  made  hy  the  inspector  "they  are  good  color,'  ro'jmd 
v;hites  of  the  rural  russet  variety."     R.P.I. A.  certificate, 
issued  at  Cleveland  on  October  9,   stated  that  the  potatoes 
were  then  "fair,   fev;  only  fair  quality.     Medium,  few  large 
size.     Mature.     Firm,   some  slightly  dirty  and  dull  in  a"Dpear- 
ance.     Less  than  l)'o  decay  noted."      Certificate  of  Cleveland 
Inspection  Bureau  examination  on  October  9,   stated  that 
although  the  potatoes  were  of  "poor  size,  very  ordinary 
appearance,  poor  color,''  they  met  "requirements  for  U.S. 
Grade  iJo .  1."     This  inspector  stated  he  considered  it  a  very 
ordinary  car  and  the  broker  testified  that  it  v;as  his  opinion 
that  the  potatoes  did  not  meet  contract  requirements  v;ith 
reference  to  color,   cleanliness,  and  size,  but  in  a  letter  to 
the  Department  the  broker  stated  tha.t  he  considered  it  a  good 
car  of  kichigan  russets  as  far  as  color  and  condition  v/as  con- 
cerned and  tnat  the  size  i/as  reasonably  good. 

Rulings  includ£d_in  Decision 

1.  'Complainant  failed  to  establish  that  the  potatoes 
tendered  met  contract  requirements.     There  v/as  doubt  vdth 
respect  to  the  v^'eight  v/hich  could  be  attached  to  the  undated 
statement  of  the  inspector  at  shipping  point,   since  there  was 
nothing  in  the  record  to  show  the  circumstances  under  which 
the  statement  was  made.     The  Federal-State  shipping  point  in- 
spection certificate  did  not  aid  materially  in  resolving  the 
issue  as  to  v/hether  the  potatoes  met  contract  requirements, 
either  a?  to  color  or  size,  and  the  statement  made  by  the 
broker  could  not  be  given  weight  because  of  conflicting 
statements  made  by  him.     The  reports  of  the  inspections  made 
by  the  Cleveland  Inspection  Bureau  and  the  R.P.I. A.  clearly 
supported  the  respondent '  s  position.. 

2.  Respondent's  rejection  was  not  vidthout  reasonable 
cause,  and  the  comrplaint  was  dismissed. 
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S-2554.  May  21,  1941,  ^'ocket  3458;     (Hearing)  ' 

JOSEFH_RgTHSpSRG,_BU?I;ALO^  ^. -I- _r±'FKkOOCK  FRUIT  CO ^  IKG.  , 
CHESTER, '   '  "  " "         , ' 

7i2la;t.ion  charged:     Failure  truly  a.nd 
■  correctly  to  account  for  a  carload  of 
grapes . 

?ri_nci2al  £oint_s_in.vo_lv;ed;     Transaction  was 
F-18  in  Interstate  co'imerce  since  the  goods 

E-45   ^  remained  in  "in  transit"  status  under 

interstate  tailing  at  a  diversion  point 
and  resuined"  the  interstate  journey; 
title  does,  not  pass  in  an  f.o.o.  sale 
if  goods  of  proper  quality  have ' not  teen 
appropriated  to  the  contract. 
'Order:     Complainant  a\i/arded  $309.08-. 

Outline  of  Facts 

On' or  about  November  14,  1953,   complainant  purchased  a 
,  carload  of  grapes  then  on  track  at  Buffalo,  il.Y.,  and  on  or 
about  November  18,  by  telepnone,   sold  it  to  respondent  at 
$1.75  per  lug  delivered  Rochester.     The  grapes,   in  the  same 
car  in  which  shipped  from  California,  and  under  the  same 
billing,  vere  diverted  to  respondent,  and  on  arrival  respond- 
ent's employee  made  inspection  early  on  the  m.orning  of  Fov. 
19  and  reported  them  in  poor  condition.     On  Monday,  November 
21,   respondent  removed  150  lugs  and  protested  to  complainant 
tha.t  the  fruit  did  not  comiply  with  contract.     On  Uovember  22, 
the  948  lugs  remaining  in  the  car  after  remova.1  of  150,  were 
returned  to  complainant  at  Buffalo,  where  they  arrived  November 
23,  with  broken  bracing  and  some  lugs  broken  as  a  result  of  shift- 
ing of  the  load.     Complainant  began  unloading  on  Pecember  5, 
rejected  165  broken  lugs  to  the  railroad,  and  sold  the  remaining 
grapes  from  storage  between  December  5  and  Decem.ber  19.  Com.- 
plainant  claimed  he  sold  the  grapes  on  the  basis  of  his  in- 
spector's report,  evidently  of  Wovemiber  14,  v/hich  he  read  to 
respondent:     "Collie  brand,  Emperor  grapes,  packed  in  display 
lugs,   stems  up,  28  lbs.  net.     G-ood  level  packs  stems  generally 
green  to  slight  turning,  bunches  fairly  compact  to  compact, 
m.edium  to  fairly  large,  few  large,   color  generally  good,  few 
slightly  greenish  berries  ^ 'medium  to  fairly  large,  v/ell  attached, 
1  to  3/i  show  slight  wet',  water  Berry  decay  ranges  from  0  to  Ifo. 
G-enerally  fairly  good  to  good  quality.     Agreed  with  H.  Will, 
'R.P.I. A.  inspector,"  and  offered  to  check  the  car  him.self,  x\rhich 
he  did.  ....  .. 
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P-esponr'-ent  claiT:ed  thpt.the  trajisaction  \\^s.s  not  in  inter- 
state comTTierce  and  therefore  not  v/ithin  the  Jurisdiction  of  the 
Secretary  of -Agri culture .     Its  v/itness  testified  that  complain- 
ant promised  to  shir)  a  carload  of  Collie  Prand  -Ine  Anchor  graries 
of  ''Daag-up"  Duality,  "something  that  will  move  out,''  and  grapes 
comparatle  to  an  .excellent  carload . purchased  "by  respondent  from 
ccm"Dla,inant  a  fev  days  previous,  and  that  a  nevr  contract  vas 
entered  into  on  T'ovemher  19. 

Euling^  irx^l]i!i.§<^_iL  I>ecisior. 

1.  -   Ine  crse  was  riroperly  within  the  jurisdiction  of  the 
Secretary  of  Agriculture.     At  the  time  of  the  transaction  the 
interstate  shipment  of  the  goods  had  not  ended  inasmuch  as  they 
remained  in  a  "in  transit"  status  ""onder  an  intersta.te  hilling  at 
a  diversion  point  and  resumed  the  interstate  journey  ^onder  the 
impetus  of  the  transaction  in  question. 

2.  The  testimony  of  com.plainant '  3  v«itness  as  to  the  terms 
of  the  contract  of  Novemher  18  'vvas  more  plausiole  than  that  of 
respondent's  witness  in  tnat  his  version  v^as  more  in  accordance 
witn  the  prevailing  terms  of  produce  contracts,  and  hecause  the 
terms  recited  hy  respondent's  witness  were  not  commonly  used  and 
would  not,  hecause  of  their  indef initeness  and  relative  character, 
afford  standards  by  which  to  m.easure  the  quality  of  the  goods 
appropriated  to  the  .  contract .     'The  only  fair  interpretation  of 
complainant's  statements  v/as  that  the  . description;  alleged  to  have 
"been  read  to  the, respondent  was  -  intended,  to  represent  the  car 

as  of  Hovemher  18,  since  it  was  not  alleged  and  not  sho'.vn  that 

the  date  or  anything. else  on  the  inspector's  report,  other  than 
the  paragraph  quoted,  v/as  read  to  respondent,  and  since  complain- 
ant's statement  that  he  promised  to  check  the  car  persona.lly  to 
determine  if  it  v/as  as  descri'bed  clearly  expressed  his  intention 
to  descri"be  the  condition  of  the  car  as  of  ITovemher  18. 

3.  The  weight  of  the  evidence  afforded  hy  analysis  of  in- 
s-oection  reports,  in  which  relatively  more  weight  must  he  given 
to  the  inspections  made  "by  the  R.P.I. A.  representatives,  who 
served  in  a.  neutral  ca-oacity,   than  to  the  reports  of  com.plain- 
ant'p  inspector,   snowed  that  the  com.plainant  did  not  deliver 
grapes  O"^  the  condition  which  he  admitted  to  have  descrihed  to 
the  respondent  in  the  contract  of  sale.     There  was  very  little 
variance  hetween  the  reports  riade  cn  ITovem'ber  l-^  hy  complainant's 
inspector  and  the  R.P..  I.A.   inspector.     The  latter  classed  the 
goods  as  "Fairly  good  quality,"  the  former  as  "Fairly  good  to 
good  quality,"  hut,  hecause  of  laick  of  exact  definitions  for  the 
terms  used,  no  significance  vfa?  attached  to  the  fact  that  the 
words  used  hy  complainant's  inspector  co'old  possioly  represent 
goods  of  a  higher  classif ica.tion .     However,  it  i-ras  important  to 
note  that  "ooth  reports,  one  of  which  was  read  to  respondent 

as  a  contemperaneous  description  of  the  produce  at  tJie  time  of 
sale,  showed  decay  to  have  been  less  than  one  percent.     On  the 
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da.y  after  sale,  Novem'ber  19,  R.P.I- A.  report  at  Buffalo  showed 
developing  gray  mold  of  less  than  one  percent  in  most  lugs  and  two 
percent  to  three  percent  in  a  few  lugs,   showing  a  deteriorating 
condition.     Since  four-fifths  of  the  interim  hetween  the  inspectio 
"on  Novemlser  14  and  the  one  on  iNOvemher  19  had  elapsed  'oefore  the 
time  of  the  contract,  Movemlier  18,   it  x^^as  permissihle  to  reason 
that  most, 'if  not  all,  of  the  change  in  condition,  the  development 
of  gray  mold,  took  place  "before  the  sale  on  Novemher  IS.     From  the 
standpoint  of  considering  whether  there  was  sufficient  cause  for 
rescission  or  rejection  "because  of  the  change  in  the  condition 
"between  the  quality  and  condition  of  - the  goods  descri"bed  in  the 
contract  and  the  Quality  and  condition  of  the  goods  as  delivered, 
it  was  significant  to  note  that  they  gray  mold  discovered  on 
delivery  was  "developing,"  i.e.  the  grapes  were  undergoing 
progressive  deterioration.     This  fact  severely  and  adversely 
affected  the  interests  of  the  "buyer,  w"no  purchased  goods  with  the 
desire  of  retaining  all  or  part  of  them  over  the  period  necessary 
for  job-lot  or  retail  disposal.     There  was  insufficient  evidence 
to  determine  whether  tne  sale  was  made  f.o.h.  J^uf  f  alo ,  "but  the 
point  was  immaterial  in  this  case  since  title  does  not  pass  in 
an  f.o.b.  sale  if  goods  of  the  proper  quality  have  not  "been 
appropriated  to  the  contract. 

4.     Consideration  of  all  the  material  offered  in  reference 
to  respondent's  claim  of  modification  of  the  contract  on  Kovem"ber 
19,  under  which  948  lugs  were  to  "be  returned  to  complainant  upon 
the  payment  of  $252.50  for  the  150  lugs  removed,  from  the  car, 
plus  ^  the  return  freight  charges,  amounting  to  $45.58,  led  to 
the  conclusion  that  respondent  had  the    more  convincing  evidence. 
The  question  of  lia"bility  for  damages  incurred  as  the  result  of 
the  hracing  of  the  ca,r  having  "broken  on  the  return  trip  to 
Buffalo,  was  not  considered  inasmuch  as  the  evidence  was  in- 
sufficient to  show 'that  the  "bracing  v;as  inadequate -or  the  fault 
df  respondent.  ,  Complainant  was  awarded  $262.50,  plus  $45.58,  or 
$309.08,   the  amount  admitted  hy  respondent  to  he  due. 

S-2655,  May  23,  1941,  Docket  3851:  (S.P.) 

H._A_^  SPILMAK,_¥ASHI1GT01,_D^G^  Z._S^  GOLDSAMT^  1^0.^  KSlv^ 
.H.Y. 

Violation  charged:     Failure"  to  preserve 
original  sales  tickets  for  two  years. 
."        "  '     ■  Pri^ncipal  poi,nt_  j^nvolved:    A"bove  failure 
constituted  a.'  repeated  violation  of 
section  9  of  the  act  and  of  •  the'  regu- 
lations. 

Order;     Respondent's  license  No.  46  sus- 
pended for  30  days,  to  "become  effective 
upon  further  violation  of  the  act  within 
one  year  from'  date  of  this  order. 
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Out_l ine^  o_f_I'act_s     .  ' 

Disciplinary  complaint  v/as  filed  Td.v  H.A.  Spilman,  "bsised  on 
the  folloving  admitted  facts:     During  the  period  Decem'ber,  1936 
to  March,  1939,  respondent  received  in  interstate  commerce  and 
sold  8  carloads  of  lettuce.     On  June  5,  1940,  a  representative  of 
the  Agricultural  Marketing  Service,  in  connection  v/ith  an  investi- 

■gation  then  "being  made  in  Hew  York  City  to  determine  whether 
receivers  of  cars  of  lettuce  had  violated  any  of  the . provisions 
of  the  Perishable  Agricultural  Commodities  Act  when  filing  claims 
with  carriers  for  transit  freezing,   requested  respondent  to 

■produce  original  sales  tickets  for  the  lettuce  in  the  eight  cars, 
and  it  was  explained  that  respondent  helieved  that  the  act  re- 
quired the  retention  of  sales  tickets  for  a.  period  of  only  nine 
months  and  that  the  sales  tickets  were  destroyed  after  that 
period  of  time  had  elapsed. 

.  A  copy  of  the  complaint  was  served  on  respondent  on  January 
29,  1941-  .Respondent  filed  an  admission  of  service  and  waiver 
of  hearing  on  Feoruary  5,   1941,  v;hich  authorized  the  Secretary  of 
Agriculture  to  make  and  enter  findings  of  fact  in  conformity 
v/ith    the  allegations  of  the  complaint ,  and  to  enter  an  appropri- 
ate order  "based  upon  the  findings  so  made  and  entered.     It  was 
further  provided  in  the  admission  of  service  and  waiver  of  hearing 
tnat  the  respondent  should  "be  entitled  to  file  v/ith  the  Depart- 
ment a  statement  of  reasons  why  the  Secretary  of  Agric^olture 
should  "be  lenient  in  the  imposition  of  the' penalty  provided  in 
the  act.    -In  such  reauest.  -for  leniency  the  respondent  directed 
attention  to  the  fact  that,  at  the  time  it  failed  to- produce  the 
records  requested,   it  was  a"ble  to  produce  com.plete  records  for 
cars  received  within  the  period  of  nine  months  immediately 
preceding  the  date  of  investigation.     That  statement  was  consist- 
ent with  facts  alleged  "by  the  complainant.     It  was  further 
stated  "by  respondent  that  on  July  23,  1940,  it  produced  sales 
tickets  requested  "by  the  Service  with  r?spect  to  a  transaction 
not  involved  in  this  complaint. 

Suling_included  in_Deci^sj^on 

The  failure  of  respondent  to  retain  the  original  sales  ticket 
pertaining  to  the  eight  cars  of  lettuce  for  a  period  of  tv.'o  years 
constituted  a  repeated  violation  of  section  9  of  the  act  and  of 
the'  regij-lations .     It  was  ordered  that  license  Ho.  45,   issued  to 
S.  Goldsarat,  Inc.,  he  suspended  for  a.  period  of  30  days,  such 
suspension  to  he  held  in  aheyance  for  one  year  from  the  date  of 
this  order,  to  "become  effective  at  axiy  time  vrithin  the  one-year 
period  upon  the  issuance  of  a  supplemental  order  if  the 
Secretary  of  Agriculture  shall  have  reason  to  helieve  that 
respondent  has  again  violated  any  provision  of  the  act  or  regu- 
lations during  that  one-year  period. 
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S-2658,  Kay  21,  1941,  docket  3853:  (S.P.) 

H.A._SPILMAifj.  ^ASKIHGT017_^  3-C._v^  IiSlF_PR0PUG3_C0 110.^ 
YOEK^  I-I- 

Violation  charged:     Failure  to  keep  original 
sales  records  for  2  years. 

Pri.rLcipa.1  "ooi.nt^  involved;     Al)ove  failure 
constituted  a  repeated  violation  of 
section  9  of  the  act  and  of  the  regu- 
lations . 

Order'     Hespondent '  s  license  I^so.  36730  sus- 
pended for  60  days,  to  "becone  effective 
upon  further  violation  within  two  years 
from  the  date  of  this  order. 

Out_line  of  Facts 

Disciplinary  complaint  xvas  filed  liy  H.A,  Spilman,  an 
employee  of  the  U.S.  Department  of  Agriculture,  alleging  that 
"between  KovemlDer  1938  and  Feloruary  1939,  Justman  &  Co.  Inc. 
"released"  to  the  respondent  8  carloads  of  lettuce  H'hich  had 
been  shipped  from  v;estern  shipping  points.     On  June  15,  1940,  a 
representative  of  tne  Agricultural  Marketing  Service,  in 
conxiection  with  an  investigation  that  was  then  being  raade  in 
New  York  City,  rea^uested  that  respondent  produce  the  original 
sales  recoras  relating  to  the  aforesaid  cars.     Respondent  was 
unable  to  do  so  for  the  reason  that  the  records  had  been  among 
those  used  by  the  respondent's  porter  to  start  fires  in  a  stove 
located  in  the  store. 

Respondent  admitted  a  violation  cf  the  act,   filed  a  waiver 
of  nearing  and  consent  to  entry  of  order,  but  requested  leniency 
in  the  im.position  of  a  penalty  for  the  reasons:  (i)  that  the 
respondent  has  a  good  business  reputation,  and  this  is  the  first 
time  it  has  ever  been  involved  as  a  respondent  in  proceedings 
under  the  act;   (2)  that  the  records  were  destroyed  by  the 
respondent's  porter  without  its  knowledge  or  consent;  and  (3) 
that  respondent  had  no  incentive  wilfully  to  destroy  the  records, 
as  it  was  not  directly  involved  in  the  investigation  that  was 
being  conducted  by  the  Depart^.ent,  but  its  records  were  requested 
in  order  to  determine  whether  Justman  &  Co.  Inc.  had  violated  the 
act . 
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Ruling^ included  i.n_Decj^slon 

The  failure  of  res^oondent  to  retr  in  for  tvo  .years  the 
original  ssiles  records  relative  to  the  8  cars  of  lettuce 
constituted  a  repeated  violation  of  section  9  of  the  act,  and 
of  Regulation  4,   section  1  of  tne  Regulations.     It  was  ordered 
that  respondent's  license  I'o.  3573G  he  suspended  for  a  period 
of  50  days,  to  'b^'  held  in  aheyance  for  a  "oeriod  of  two  years 
from  the  da.te  of  this  order  and  to  hecor.e  effective  at  any  time 
within  the  two  year  period  upon  the  issuance  of  a.  sup-olemental 
order  if  the  Secretary  has  reason  to  "believe  that  respondent  has 
again  violated  any  of  the  provisions  of  the  act  or  regulations 
during  that  tv/o  year  period. 

S-2559,  May  21,   1941,  Docket  3907:  (S.F.) 

H.A._SPILMAII^  WA.SHi:JGTgiT_^  IMJ^I^^jl  IORK, 

H.Y. 

Xio.l2:'*^io±l  cha_r£ed:    ,5'ailtxre  to  retain  original 
-    •  '       sales  tickets  for  tv/o  years. 

•    .  •  -  S^ixit  involved:     Ahove  failure 

constituted  a  repeated  violation  of  section 
9  of  the  act  and  of  the  regulations. 

Order:     Respondent's  license  Ko .  35454  sus- 
pended for  50  days,  to  "become  effective 
upon  further  violation  of  the  act  or  regu- 
lations within  tVvTO  years  from  date  of  this 
order . 

Outline  of  Facts 

Disciplinary  coaiilaint  v;as  filed  "by  H.A.  Spilman,  an  employe 
of  the  U.S.  r'epartm.ent  of  Agriculture,  "based  on  the  following 
admitted  facts:     In  January  1939  and  January,  1940,  respondent 
purchased  2  carloads  each  of  carrots  and  lettuce,  which  moved  in 
interstate  commerce.     On  J'une  13,  1940,  a  representative  of  the 
Agricultural  Marketing  Service,   in  connection  with  an  investi- 
gation which  was  then  "being  made  in  ITew  York  City,   reouested  that 
respondent-  ^oroduce  the  original  sales  records  relating  to  the  four 
cars.     The  only  records  produced  consisted  of  car  jackets  contain- 
ing such  papers  as  incoming  invoices,  wires,  diversion  or  passing 
memoranda,  and  claim  statements  filed  with  the  carrier.     The  car 
ja.ckets  did  not  contain    the  original  S'-'les  tickets  or  infor- 
mation sufficient  to  disclose  fully  the  facts  pertriining  to  the 
transactions  with  respect  to  the  four  shipments,  and  respondent 
ad-Tiiittpd  that  the  original  sales  tickets  were  discarded  or  thrown 
away . 

In  lieu  of  an  answer  re-e.pondent  filed,  on  April  15,  1941, 
an  Admission  of  Seri'ice,  Waiver  of  Hearing,  and  Consent  to  En+i-y 
or  Order,   to  v/hich  was  attached  an  affidavit  octtmg  forth  the 
following  allegations  in  support  of  a  plea  for    leniency  in  the 
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disposition  of  the  case;  that  -until  recently  respondent  did  little 
consignment  "business  and  did  not  consider,  the  keeping,  of  records 
important;     that  respondent  was  not  familiar  with  the' provisions 
of  the  act.  that  records  he  kept  for  two  years;     that  since.  Jime, 
1940,  all  records  on  all  cars  handled  have  been  scrupulously 
kept;     that  the  records  previously  discarded  were  d.ispospd  of  in 
order  to  save  space- and  not  for  ulterior  reasons;     tha.t  no  similar 
complaint  hs.s  ever  "been  previously  "brought  against  respondent; 
that  the  instant  violation  was  not  discovere.d  as  the  result  of 
a  complaint  hy  a  shipper  or  receiver;  and.  that  respondent  would 
"be  irrepara"bly  damaged  if  the  fact  that  a  d.isciplinary  complaint 
had  heen  filed  against  him  for  falling  to  keep  records  were 
puljlished. 

Ruling_included  in_Deci_s_ion 

The  failure  of  respondent  to  retain  for  a  period  of  tvjo  years 
the  original  sales  tickets  relating  to  the  four  shipments  of  lettuce 
and  carrots  constituted  a  repeated  violation  of  section  9  of  the  act 
and  of  Regulation  4,   section  1,  of  the  Regulations.     It  v/as  ordered 
that  respondent's  license  No.  35454  "be  suspended  for  60  days,  to  "be 
held. in  a"beyance  for  a  period  of  t\vo  years  from,  the  date  of  this 
order,  to  "be  made  effective  at  any  time  v/ithin  the  two-year  period 
"by  supplem.ental  order  if  the  Secretary  has  reason  to  htlieve  that 
respondent  has  again  violated  any  of  the  provisions  of  the  act  or  the 
Regulations  during  the  tv/o-year  period. 

3-2650,  May  21,  1941,  Docket  3854:  (S.P.) 

H.A._SPIL1^M_^  WASHIEGT0N_^  D.C._v^  ISCKES-EICpipAUM ,_IKC_,  JfECKES 
BROS^,_ISC^,_and_D^  EICHEI^BAm^  JMC.^  NSW  Y0RK_^  JI.Y. 

Viplation  charged:     Failure  to  retain 

original  sales  records  for  two  years. 
Principal.  poi_nt^  involved :    Ahove  failure 
.■      .  :      constituted  a. repeated  violation  of 

section  9  of  the  act  and  of  the  regu- 
lations .  ■ 
Order:    License  of  each  of  respondent 
corporations  suspended  for  30  days,  to 
•  "become  effective  upon  further  violation  of 

■     .    ■  •■        the  act  or  Regulations  within  one  year  from 
•date  of  this  order.  .  . 


Outline  of_Facts 

Disciplinary  complaint  v/as  filed  by  H.A.  Spilman,  an  employee 
of  the  U.S.  Department  of  Agriculture,  "based  on  the  following 
admitted  facts:     During  January,  February  and  March,  19?9,  res'oond- 
ents  received  and  sold  seven  interstate  "carloads  of  lettuce  and 
one  interstate  carload  of  California  carrots.     On  June  6,  1940, 
a  reTDresentative  of  the  Agricultural  Marketing  Service,  in 
connection  ivith  an  investigation  that  was  then  being  made  in 
New  York  City,  reauested  that  respondents  produce  original  sales 
records  relating  to  these  cars.     Respondents  produced  merely  the 
car  jackets  which  contained  such  papers  as  incoming  invoices, 
copies  of  accounts  sales  rendered,  telegrams,  diversion  or 
passing  memoranda,  and  claim  statements  filed  with  the  railroad. 
They  were  unable  to  produce  the  original  sales  tickets  for  the 
admitted  reason  that  they  had  been  thrown/ §¥^Siscarded  during  the 
summer  of  1939. 

Respondents  admitted  the  facts,  filed  a  waiver  of  hearing 
and  consent  to  the  entry  of  an  order,  but  asked  for  leniency  in 
disposition  of  the  case  on  the  groTind .  that  until  the  summer  of 
1939,  v.'hen  respondents  made  arrangements  to  alter  the  attic  of  the 
premises  at  335  Washington  Street  into  additional  offices,  respond- 
ents'  records  were  kept  in  the  attic  of  these  premises;  that  in 
renovating  the  attic  it  was  necessary  to  move  the  records;  that 
respondents  directed  an  employee  to  preserve  all  records  respect- 
ing transactions  which  had  occurred  within  three  years  but  to 
destroy  all  others;     that  the  records  were  divided  into  two  piles 
but,   through  carelessness  or  misunderstanding  of  the  porters  who 
were  directed  to  remove  the  old  records,  both  piles,   rather  than 
the  one  intended,  were  taken  from  the  building  and  destroyed. 
Respondents  indicated  that  the  destruction  was  without  their 
knowledge  or  consent;     that  they  had  no  ulterior  purpose  to 
destroy  them;     that  their  loss  was  discovered  through  collateral 
investigation  by  the  Department  rather  than  from,  an  investigation 
instigated  by  a  shipper;     and  that  their  good  reputation  would  be 
damaged  by  the  entrance  of  a  disciplinary  order  against  them. 

Ruling_ included  in_Deci^sion , 

The  failure  of  the  respondents  to  retain  the  original  sales 
records  for  a  period  of  two  years  constituted  a  repeated  violotion 
of  section  9  of  the  act  and  of  regulation  4,   section  1,  of  the 
Regulations.     It  was  ordered  that  license  No.  41768,   issued  to 
Yeckes-Sichenbaum,  Inc.,  license  No.  23691,  issued  to  Yeckes  Bros., 
Inc.,  and  license  No.  12268,   issued  to  D.  ii^ichenbaum.   Inc.,  be  sus- 
-oended  for  30  days,  to  be  held  in  abeyance  for  a  period  of  one  year 
from  the  date  of  this  order  and  to  be  made  effective  at  any  time 
within  the  one-year  period  by  supplemental  order  if  the  Secretary  of 
Agriculture  ha.s  reason  to  believe  that  respondents  have,  within  the 
one-year  period,  again  violated  any  of  the  provisions  of  the  act  or 
the  regulations. 
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S-2365,  May  31,  1941,  Docket  3385:  .(^.P.) 

KILLEH-JOEKS  CO  . PIQEK IX ,  _A^IZO|;A_v  .   SHREYEP0ET_5E0pRixGE_C0  .  . 
SHHEYSPOHT^^  LA._  ,  , 

Violation  charged:     Failure  'to  pay  the  full 
purchase  price  for  a  carloe^d  of  lettuce. 

PrJ^ncipa^l  poinjt  involved:  I'ailing  to  account 
for  full  agreed  purchase  price  was  vio- 
lation of  section  2  of  act.- 

Order:     Complainant  awarded  $156.38,  plus 
interest. 

On  or  about  April  3,  1940,  co^iplainants  eold  to  respondent 
one  carload  (300  crates)  of  lettuce,  at  92.50  rier  crate  delivered 
Rayvllle,  La.   (stop  off  at  '^hreveport,  -La.,  for  partial  unloading), 
or  for  $-750  less  freight  and  trokera^ge  of  $331.12,  making  the  net 
price  $418.88.     ^hiument  was  made  from  loading  point  in  Arizona, 
and  urpon  arrival  at  destination  complainants  and  respondent  agreed, 
by  telephone,  that  an  allowance  of  10-^  per  crate  on  125  crates 
should  be  deducted  from  the  contract  price,   reducing  it  to  $4-05.38. 
Respondent  acceTDted  the  shi-prcent  in  accordance  with  the  revised 
contract  of  sale  but  paid,  to  complainants  only  $250,  leaving  a 
balance  of  $156.58  due  and  owing,  for  which  an  award  was  asked. 

A  copy  of  the  complaint  v/as  served  on  respondent  by  regis- 
tered mail  on  March  4,  1941,  but  no  answer  was  filed. 

Ruling_included  in_Decision 

Respondent  violated  section  2  of  the  act "by  failing  to  account 
to  complainants  for  the  full  agreed  purchase  price  for  the  lettuce. 
Complainants  were  a.vrarded  $155.38,  plus  interest. 

S-2556,  May  31,   1941,  docket  3897:  (-^.F.) 

J0S3PH_iil.ESSI,_JR._^  ISTDEMDEilCS,^  LA_^  Z._WiAINE_3R0S._&_C0 ._I!|C^  and 
DuMAIImE  &  C01^AxJY,_PipUCAH_j_  KY. 

.  ]Lio.lat ion  charged :     Eailure  to  pay  for  four 

l.c.l.  shipraents ■  of  strawberries, 
^^i^cipal  -Qoirit  involved;     Purchaser  liable  for 
purchase  price  of  goods  accepted. 
Order.:  ..Complainant  awarded  $30.25,  plus  interest, 
against  DuI^Iaihe  &  Company:  order  awarding  $147.50, 
plus  interest,'  against  Duliaine  2ros.  &  Co.  Inc., 
■  '•  vaca.ted  by  order  of  January  13,  1942. 
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.    Outline  of  JFact^ 

On  April' 24,  25  and:  28,  T  940  complainant  delivered  to 
ITolan  -t--.  ^v^'^aine  a  tota.1  of  35  crates  of  strawberries  at  prices 
totaling  i)14?.50  f.o.b.   Independence,  Louisiana,  believing  the 
sale  was  mfde  to  DiiJ-iaine  Bros,  d:  Co.  Inc.     On  Kay        1940,  com- 
plainant sold  to  Alfred  LeGeay,  doing  business  as  D-'oifeine  & 
Company,   11  crates,  of  strawberries  at  52.75  per  crate,  or  for 
$30.25  f.o.b.  Independence.     Shipment  was  made  by  express  to 
Faducah,  Kentucky,  pnd  tne  produce  was  accepted.  Conpla^inant 
asked  for  an  award  to  cover  the  amounts  of  the  purchase  prices. 

A  copy  of  the  complaint  was  served  on  each  respondent  on 
Karch  10,  1941,  but  neither  filed  an  answer. 

Rulings  i.nclud_ed_in  Decision 

Respondents  violated  section  2  of  the  act  by  failing  to 
account  promptly  for  the  purchase  price  of  the  strawberries. 
Complainant  was  awarded  c?147.50,  plus  interest  , .  against  I3ul':aine 
Bros.  &  Co.  Inc.  and  §30.25,  plr.s  interest',  -against  Alfred 
LeC-eay,   trading  as  Dul'iaine  &  Co. 

H.*^".  ?''cSlwee,  as  liqiiid.-iting  agent  for  DuI'Iaine  Bros.  & 
Co .  ,  ■  TD.ctitioned  for  a     reconsideration  of  the  decision  and  order, 
stating  that  on  February  3,  1940  the  stockiaolders  of  Du}'aine  Bros. 
&  Co.  agreed,  in  v/riting,   that  the  corporation  be  dissolved  and 
its  affairs  liquidated,  ^'liich  '/as  done  subsequently,  and  that  the 
corporation  did  not  purchase  any  strawberries  on  the  dates 
mentioned.    Affidavit  of  Nolan  A.  Dul'iaine,  Vice  President  of  the 
corporation  prior  to  February  3,  1940,  attached  to  the  petition, 
stated  he  purchased  the  strawberries  in  ouestion  and  admitted 
owing  complainant  a.  total  of  $177.75.  ."  The  award  of  S30.25  against 
Alfred  LeC-eay    doing  business  as  ■Dul-'ialne  &  Company-,  has  been  paid. 
The  petition  for  reconsideration  was  granted,  and  on  January  13, 
1942,  a  new  order  was  issued,  by  which  the  order  of  May  31,  1941 
was  vacated  as  to  Puma.ine  Bros.       '^o.  Inc.  and  the  complaint  as  to 
that  compan:/  was  dismissed,  since  in  April,  1940,  it  was  in  the 
process  of  being  dissolved  and  was  not  exgaged  .in  business  and  did 
not  purchase  and  receive  the  shipments  in  question. 

S-2657,  June  4.  19^1,  ^'ocket  5811:     (S.P. ) 

THE  SCHOpBURC_COI-IPA^_and/or  PRiiSK  POODS  CO^,_CP:iCAG;0^  ILLI^OiS_v^ 
AI'fflRICM_PRUI T_C-R01O]RS_INC^ , _LOS__ANGELES^  CAL IP . " 

_^ip_lation  £har£ed:     Pailure  to  deliver 
•ov/o  carloads -.of  carrots  in  accordance 
with  contract . 
Pri.n^i]2a]^  poi^nt  invol^ve^d:     The  expressions 
P-39  "bang  up"  and  "just    a.s  good  as"  are  so 

P-5  indefinite  they  must  be  left  open  to  area 

of  tolerance  for  differences  of  opinion 
as  to  meaning. 
Order;     Complaint  dismissed. 
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Outline  of  Facts 

On  or  alDout  Fetiruary  27,  1940,  Schoenburg  v.^ent  to  the 
office  of  Fresh  Foods  Qo,  to  purchase  carrots.     Fresh  Foods 
communicated  with  respondent  and  negotiated  for  the  purchase, 
at  $1.05  per  crate  f ,Q,b.  ,  of  two  carloads  of  U.S.  No.  1 
Coachella  carrots  which  were  en  route  to  Chicago  from 
California,  stated  by  respondent  to  be  "strictly  bang-uo"  and 
"just  as  good"  as  a  car  of  Bra.wleys  v/hich  had  Just  been  pur- 
chased, and  "in  fact  might  be  a  little  smoother."  Upon 
arrival  of  these  two  cars,  Fresh  Foods  Co.  notified  respondent 
that  the  carrots  were  not  in  compliance  with  the  warranty  since 
they  were  not  comparable  to  the  Brawleys,  but  Government  in- 
spection showed  that  they  graded  U.^a.  Ho.  1  and  respondent 
refused  to  take  them  back.     Schoenburg  sold  the  two  cars  at 
prices  of  ^i3l.95  to  $2  per  crate  delivered,  on  March  2.  The 
Brawleys  had  been  sold  on  March  1,  at  $2.35  per  crate  delivered, 
antt  Schoenburg  claimed  to  have  been  damaged  in  the  sun  of  $261, 
because  of  respondent's  alleged  breach  of  warranty. 

Respondent  denied  any  breach  of  contract,  stating  that 
the  statement  that  the  Coachellas  were  "strictly  bang-up"  and 
"just  as  good  as"  and  perhaps  "a  little  smoother  than"  the 
Brawleys  was  merely  sales  talk  and'  did  not  constitute  an  ex- 
press v.'arranty. 

Government  inspection  certificate  issued  at  shipping 
point  on  the  Brai-.'leys  stated:  "Carrots  firm  and  clean;  mostly  v/ell 
colored,  smooth  and  well  formed,  some  fairly  well  colored, 
fairly  smooth  and  many  fairly  well  formed.     ***Defects  average 
within  grade  tolerance."    Destination  certificate  on  the  same 
car  showed:     "Carrots  vrell  shaped,  smooth,  clean,  well  colored." 
There  were  no  shiDriing  point  certificates  on  the  Coachellas, 
but  the  destination  certificates  showed  the  carrots  in  one  car 
to  be  "fairly  clean  to  clean,  generally  v/ell  formed,  fairly  smooth 
to  smooth,  fairly  well  to  Mell  colored,  mostly  well  colored:" 
and  those  in  the  other  to  be  "mostly  well  shaped,  many  fairly 
well  shaped;  mostly  smooth,,  many  fairly  smooth,  fairly  clean; 
mostly  well  colored,  some  fairly  well  colored."  Destination 
certificates  on  all  cars  showed  grade  defects  to  be  well  within 
tolerance . 

Rulings  included__in  Decision 

1.     Complainants-  failed  to  sustain  the  burden  of  proving 
a  breach  of  warranty.        comparison  of  the  destination  inspection 
certificates  on  the  Coachellas  with  the  shipping  point  inspection 
certificate  on  the  Brawleys  showed  that,  although  there  were 
differences  in  the  various  elements  of  quality,  the  differences 
were  so  slight  that  they  were  hardly  perceptible  in  the  langxiage 
used  in  the  inspection  certificates.    Destination  certificate  on 
the  Brawleys  not  only  showed  them  to  be  superior  to  the  Coachellas, 
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"but  puperior  to  themselves  as  they  appeared  at  shixj^'ing  point. 
It  was  hard  to  perceive  hov;  they  could  have  "been  any  'oetter 
at  destination  than  at  shipr)ing  point.     The  comparison  served 
merely  to  emphasize  the  fact  that  the  difference  'oetween  the 
carrots  in  the  three  cars  v;ere  so  slight  as  to  "become  almost  a 
matter  of  conjecture.       One  inspector  looked  at  the  3rav/leys 
and  found  them  to  "be  almost  identical  with  the  other  two  cars, 
i''hereas  a  second  inspector  found  them  slightly  superior  to  the 
other  two  cars  and  superior  to  them.selves  as  they  had  appeared 
at  shipping  point.     It  seemed  clear  that  when  differences  were 
so  slight  as  in  this  case  it  woald  not  "be  fair  to  hold  that 
there  vras  a  "breach  of  warranty  when  the  seller  said  that  one 
lot  was  just  as  good  as  another.     i^uch  statements  in  their 
nature  can  not'  "be  intended  to  lend  themselves  to  absolute 
preciseness.     bince  official  ma.rket  reports  showed  that  the 
market  for  carloads  on  March  1  was  "a.lDout  steady  on  "best  stock, 
weak  on  other  stock,  generally  asking  $2.10,"  while  on  March  2 
the  markett  was  "weak,  a  few  sales  at  $2,"  it  was  apparent  that 
the  Brawleys  proha"bly  would  not  have  T^rought  $2.35  on  karch  2, 
when  the  market  on  "best  stock  was  "weak"  rather  than  "alDout 
steady,"  and  when  the  market  price  was  $2  instead  of  $2.10. 
The  P.A.C.A.  Decision,  holding  that  a  hreach  of  warranty 
occurred  on  potatoes  which  were  reported  as  "clea-n"  and  were 
shown  "by  official  inspection  to  he  "fairly  clean,"  cited  "by  com- 
plainants as  controlling  in  this  case,  was  not  a-oplica'ble . 
"Clean"  is  a  definite  term  v/hen  used  to  describe  perisha"ble 
comraodit  ies ,  and  there  is  no  reason  for  su"bstantial  differences 
of  opinion  as  to  the  meaning  of  such  a  term,  v;hile  "just  as  good 
as"  and  ""bang  up"  are  so  indefinite  that  there  must  ""oe  left  open 
an  area  of  tolerance  for  differences  of  opinion  as  to  '-'hat  the 
parties  meant  when  they  used  such  term.s.     The  com-olaint  was  dis- 
missed. 

2.     ^ince  respondent  did  not  fail  to  deliver  carrots  of 
the  kind  and  auality  specified  in  the  contract  of  purchase,  it 
fully  performed  its  contract,  making  it  unnecessary  to  decide 
whether  the  statements  amounted  to  a  technical  warranty. 

S-2672,  June  9,  1941,  Docket  3531:  (Hearing) 

•¥ILSM|I  BROS^  &  ELLiqTT,_ClJTLER,_CALIF^  Z-_S^  ^  L-_™IT_CO.  , 
XNC.^         YOEK_^  N.Y. 

Violation  charged;     Unjustified  rejection 

of  six  carloads  of  grapes. 
Pr_incipa.l  poj^nt  involved;     Wire  did  not  change 
contract  from  f.o.b.  to  delivered  "basis; 
Thompson  seedless  grapes  showing  lO-lSfa 
shattered  berries  upon  arrival  at  destination 
considered  as  deteriorating  abnormally  and  were 
not  in  suitable  shipping  condition. 
Order;     Complainants  awarded  $1819.25,  plus 
interest. 


F-1 
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Outline  of„?acts 

On  June  22,  193P,  resriondent  -placed  an  order  vith  complain- 
ant, through  0  broker,  for  the  cale  and  future  shipment  of  15 
carloads  of  'Thompson  Seedless-  (girdled)  grapes  at  the  agreed 
price  of  5C.f  per  lug  f.o.t.  Cutler ^  Calif.     The  standard  confir- 
mation of  sale,  dated  July  5,  authorized  com.plainants  to  ship 
grapes  "when  ready-one  car  daily  for  15  days,"    and  provided 
.that  the  complainants  would  furnish  "either  U.S.  Fancy  or  U.S. 
ITo.  1  at  their  option  to  insure  good  grapes."    Upon  arrival  of 
the  first  t-.'/o  carloa.ds  respondent  refused  to  acceijt  one  car  and 
attempted  to  cancel  its  contract.     On  August  25,   the  parties 
agreed  to  a  modification  of  the  original  contract  vmerehy 
complainants  accepted  TDoth  these  cars  and  agreed  that  7 
additional  carloads  then  in  transit  and  one  which  was  loaded 
and  on  track,  at  shipping  point  m.ight  "be  tendered  hy  complain- 
ants,    ^vom  August  15  to  25,  complainants  shipped  9  carloads, 
one  .niore  than  called  for  TDy  the  modified  conti'act,  and  com- 
plainants accepted  and  paid  the  agreed  price  for  three,  refusing 
the  other  six,  five  of  which  were  resold  at  auction  "by  complain- 
ants for  total  net  proceeds  of  $1474.75.     Complainants  contended 
tiiat  the  rejection  of  the  six  carloads  v/as  unjustified  since 
tne  gra.pes  conformed  to  grade  at  shipping  point,  and  a.sked  for 
an  award  for  da.mages  sustained  "because  of  rejection. 

Respondent  insisted  that  "by  the  modified  agreement  it 
was  to  accept  the  cars  that  were  rolling  provided  they  were 
U.S.  ITo.  1  at  ITew  York. 

Jederal-  inspection  of  the  five  cars  at  Cutler,  California 
at  the  time  of  shipment  showed  that  the  grapes  graded  U.S.  IJo.  1 
T'ahle,  and  that  one  carload  showed  no  decay  and,  the  other  four 
were  "pi-actically  free  from  mold  or  decay." 

Four  of  the  cars  were  federally  inspected  at  ITew  York 
City,   the  inspections  "being  on  August  28,  31  and  Sept'^^m'ber  1, 
the  certificates  showing: 

1.  10  to  15''b  shattered  "berries  in  some  lugs,   "in  most  lugs 
no  decay,  in  some  from  less  than  1  to  4^."     The  grapes 
failed  to  grade  U.S.  ITq.  l  only  on  account  of  "shattering 
and  decay . " 

2.  "In  30Tue  lugs"  shattered  "b^erries  ranged  from  10  to  15%,  and 
deca.y  was  noted  as  less  than  l/2  of  l/'a.     Grapes  failed  to 
grade  U.S.. No.  1  only  on  p'--pn^t  "shattering." 
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3.  "In  some  lugs"  the  herries  shattered  "upon  handling,"  and 
fron  10  to  15/3  of  the  "berries  were  shattered.     In  most 
lugs  there  was    no  decay,  in  some  from  less  than  1%  to  2/o 
and  averaging  less  than  1^^  G-ray  Mold  Rot."    The  grapes 
failed  to  gTPde  U.S.  iTo  *  1  Tahle  "only  account  shattering 
and  decay."  ■  • 

4.  "From  2%  to  8^  shattered  "berries"  and  "in  most  lugs"  there 

■  was  "no  decay,  in  many  from  1/2"^?  to  l'^  to  2'^3,  and  averaging 
less  than  2/3  Ehizopus  rot,  advanced  stages."     The  grapes 
failed  to  grade  U.S.  No.  1  Tahle  only  on  account  of  "decay." 

Biriney  Inspection  Service  certified  the  grapes  in  the  fifth  car  as 
showing  decay  that  ranged  from  "less  1  to  7  average  1%  decay 
generally  found  interspersed  thru  out  pack  and  affecting  mostly 
1  to  4  herries  per  'Dunch.     5%  packs  showing  3  to  l^jo  decay  ..." 

Kuling_s  includ£d_in  Decision 

1.  The  original  contract  called  for  shipment  of  grapes 
"either  U.i^.  Fancy  or  U.S.  No.  l"  at  comiplainants '  option.  Both 
parties  pointed  to  a  wire  of  August  25  to  sustain  their  respective 
contentions.     The  particular  language  of  the  v/ire,  quoted  in  the 
decision,  and  whicn  respondent  said  changed  the  "basis  of  the 
purchase  read  uith  understanding  we  will  not  compel  delivery 
of  any  cars  except  as  specified  in  our  contract  ***."     It  was  not 
"believed  that  it  was  the  intention  of  the  parties  as  indicated  in 
the  language  used  to  change  the  original  contract  from  an  f.o."b. 
shipping  point  "basis  to  a  New  York  City  delivered  "basis.  The 
words  "as  specified  in  contract"  may  well  have  meant  the  original 
contract.     1'he  "broker,   in  a  letter  of  Septem'ber  10,   said  that 
respondent's  agent  authorized  him  to  wire  complainants  "that  the 
delivery  of  all  cars  sha.ll  conform  to  the  specifications  of  our 
original  contract  of  sale." 

2.  Since  one  more  car  was  shipped  than  the  modified 
contract  called  for,   respondent  was  not  required  to  accept 
that  shipment. 

3.  Respondent's  rejection  of  the  five  carloads  v^as  v/ithout 
reasona"hle  cause.     5xam.ination  of  the  Federal  and  Binney  Inspection 
Service  reports  on  the  grapes  contained  in  the  three  carloads  that 
were  accepted,  and  the  five  carloads  that  were  rejected,  shov^ed  that 
they  were  generally  similar.     Inspection  of  the  grapes  in  'the  five 
cars  that  were  rejected  comipared  very  fa.vor-ioly  with  the  condition 
of  the  grapes  in  the  three  cars  that  -were  -accepted.     There  was 
nothing  in  tnese  ret:)orts  whicn  could  "be  said  to  support  a  finding 

of  fact  that  the  grapes  in  the  five  cars  that  were  rejected  were 
not  in  suitable  shipping  condition  at  the  time  they  moved  from 
California  loading  point.     Complainants  were  awarded  $1819.25, 
plus  interest. 
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!Reheari_n£ 

On  June  25,   1^;41 ,   respondent  filed  a  -oetition  for  re- 
consideration of  this  order,  requesting  th^'t  the  finding  that 
the  ;^rapes  ship-oea  in  three  of  the  cprs  were  in  suitalDle  - 
shipping  condition  "be  reexamined.     The  -petition  vas  granted 
"because  it  appeared  that  the  issue  was  not  free  from  douht. 
The  parties  each  filed  supplemental  "briefs  and  supTolemental 
reply  hriefs  with  respect  to  the  issue  to  he  reconsidered, 

Sup'olemental  order  issued  on  April  19--2  found  that 

the  grapes' in  question,   cecause  of  excessive  shattering,  did 
deteriorate  ahnormally  "before  th^^ir  arri"*-'.!  a.":  destination. 
-Federal  inspection  certificates  on  the  three  cars  loniformlr 
descri'Ded  their  condition  as:     ''berries  are  firm,   in  most 
lugs  , firmly  attached  to  capstems,   in  some  lugs  shatter  upon 
handlin ;  and  showing  from.  10  to  15  percent  snatt^^red  "berries 
.   ,    .      -iltnough  in  one  of  the  cars  there  v/as  sufficient 
decay  to  affect  the  grade  of  the  grapes,   tne  question  for 
determ.inat ion  could  'be  resolved  into  whether  these  shipments, 
wnicn  snowed  from  10  to  15  percent'  shattered  "berries  "in 
some  lugs,"  had  a,Dnorm,ally  deteriorated.     In  regard  to  this 
question,   it  was  significant  that  tne  report  of  investiga.tion 
S-i0V7jd  that  of  154  federally  inspected  shipments  of  similar 
grapi^s  from,  the  ''Vost  Coast  to  Eevj  York  '^^ity  during  1939 
(the  year  in  v/hic'h  the  disputed  shipments  were  sold;  ,  33 
percent  of  these  lots  showed  no  shattering.     Moreover,  in 
only  2^  percent  of  these  lots  was  tnere  a.s  much  as  from  10 
to  15  percent  shattered  herries.     Although  the  shattering 
in  the  present  instance  affected  only  "so-me"  of  the  Xugs 
(that  is,   from  10  to  25  percent),   it  was  none  the  less  cuite 
apparently  an  excessive  defect,     these  grapes  were  therefore 
not  in  suitahle  shipping  condition  and  res'oondent '  s  re.jection 
thereof  was  with  rea.sonahle  cause. 

The  amount  of  renar-tion  av^arded  hv  order  of  June  "9,  1941 
v/as  df^termined  "by  deducting  the  net  'oroceeds  of  thp  five  car- 
loads, which  had  already  heen  paid  to  the  ccm"olainants ,  from 
the  contra.ct  price.     The  contract  lorice  of  the  three  cars  in 
Question  was  $1,976.40  and.  the  net  proceeds  were  ^-1,030.30- 
The  difference  of  $95o.30  wa.s  the  amount  "by  xdiich  the  award 
of  $1,819.25  was  excessive,   in  that  it  erroneously  included 
re"oaratior.i  ■^or  the  three  shipments  under  d.is  cuss  ion.  Cor.- 
pla.inant  wa ?  therefore  awarded  Sl819. 35  less  $955.30,  or 
$853.05,  v.-ith  interest  at  5/:'  from  Ser)temher  ■  1 ,  1939,  until 
paid,  ,  instead  of  the  award  set  forth  in  the  ord.er  of  J^une  9, 
1941. 


S-2580,  June  19,  1941,  Docket  3753;  (Hearing) 


Rej_  _-^ppli£fit_ion_of  Jacob  ljevyj_  doj^n^  ]bus^ines^s_a^  Levy  Produce 
Company, _of  IndianapoliSj^  1.2^4 &  license  under  jthe  Perish- 
alD  1  e _A£ricul jtural  Gornno_d_ities  Act. 

Pr_inci2.?!l  poj^nt  _involved:     Bona  fide 

differences  of  opinion  "between  "buyer  and 
seller,   in  case  pending  in  court,  did  not 
show  practice  of  character  prohroited  "by 
act . 

Order:     The  Order  to  Show  Cause  why  a  license 
should  not  "be  denied  was  dismissed. 

Out.li.ne  of  ?acts 

On  Octo'oer  25,   1940,  an  Order  to  Show.  Cause  why  a  license 
should  not  "be  denied  this  applicant  was  issued  "by ,  the  Department, 
alleging  that  the  applicant  was  unfit  to  engage  in  the  "business 
of  a  commission  merchant,  dealer  or  "broker  and  that  he  should  "be 
denied  a  license.     It  v/as  also  alleged  that  the  applicant  and  his 
partner,  on  or  a'Dout  July  9,  1940,  purchased  a  truckload  of  tomatoes, 

which  had,  "been  shipped  in  interstate  commerce,  on  v;hich  there  v;as 
a  balance  due  of  s:'400. 

The  evidence  disclosed  that  there  was  a  "'oona  fide  difference 
of  opinion  het'-reen    the  purchaser  and  the  seller  concerning  the 
contract  for  the  tomatoes.     After  the  parties  had  entered  into 
negotiations  with  a  view  to  settling  the  matter  amics"'oly,  a  com- 
plaint r-nd  counter  complaint  were  filed,  and  at  the  time  of  the 
hearing  t"ne  matter  was  still  r)ending  in  the  Mionicipal  Court  of 
Marion  County,  Indiana. 

Huling_ included  in_Decision 

The  record  did  not  sho^"  that  the  a'orlicant  engaged  in 
-practices  of  a  character  prohi'bited  "by  th?  act.     The  Order  to 
Show  Cause  was  therefore  dism.issod. 

S-2583,  June  25,  1941,  Docket  3670:  (Kparing) 

PACIFIC  COAST  FSUIT  DISTIII3UT0RS_^  1^0      LOG  JiSv^XSLS?  ,_CALIP^  v. 
pITSD_3R0p:RS_C0._j_  ?OE':La|d^  OIS^V:^"  -    ■  •■ 

7iolati_on  charged;     r^rlluie  to  T^a/  tne  full 
purchase  price  of  a  carloac!  of  lemons. 

PrJ.ncipal  point  involved;     That  complainant 
entitled  to  "brokera-ge  rather  than  commission 
shown  "oy  charge  in  another  transaction 
"between  parties  mentioned  in  counterclaim. 

Order:     Complainant  awarded  $717.13,  plus 
interest. 
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The  record  in  this  proceeding  is  eulDstpntiaily  the  same  a 
that  in  the  companion  case  of  E.A.  Spilman  y,.  United  Brokers  Co. 
S-2o73  (which  was  "based  on  the  same  transaction)  except  that 
in  this  case  respondent  pressed  its  claim  for. a  set  off  of 
$?61i75  arising  o^it  .of  another  transaction  hetvjeen  the  parties. 
Jor  s.n  outline  of  -  the  facts  and  .the  rriing?  included  in  the 
decision  see  S.  2376..'. 

1..    The  pro.cf  failed  to  establish  til?  ralidity  or 
existf^nce  of  respondent's  claim,  against  .co;!vplainant  for  $761.75, 
so  no  consideration  could  he  given  to  that  aspect  of  tne  case. 

2-     --in  invoice,  pla.ced  in  the  record,  hy  complainant,  set 
forth  a,  oroicerage  fee  of  $.25,  whereas  the  accounting  made  'by 
respondent  contained  a  com.mission  charge  of  $40.60.  ileither 
IJarty.  suhmitted  additional  proof,  nor  did  the  wires  exchanged 
"between  the  parties,  contain  any,  reference  to ,  prokera.ge .  The 
evidence  suomitted  "by  the  respondent,  hov.'ever,  with  respect  to 
its  counterclaim  arising  out  of  another  carload  of  citrus  fruit 
sold  oy    respondent  for  complainant,   showed  that  a  brokerage 
charge  of  $25  was  made  vrith  respect  to  that  transaction.  Com- 
plainant was  therefore  awarde.d  $1319.50,   the  amO'ont  due  for 
405  "boxes  of  lemons  at  $3.25  per  "box,  less  S252.37  freight 
charges,  tf25  "brokerage  charges.,  and  the  $325  payment  on 
account,  or  $717.13. 

S-2S92,  July  5,  1941,  Docket  3976;     (S.?.)  ' 

T.C._C'UTaY^  WASHINGrTON^  D.C._v_^  RAPHAEL  &  ll§BnM,_^0.  , 
¥E¥AHK_^  IJ.J.  -  "  , 

■  ■  Zi5.-'-r-"tion  .cha^r^ed:     Failure  'to  traly  and 

■   .     ■  •  correctly  .acco^ant  and  remit  full  proceeds  . 

■  ■  of  sa.le  to  con^vignors  for  commodities  .  sold 

for  their  accounts. 
■  Principal  point  involved:     Failure  truly  arid 
-     ■  correctly  to  accouxit  constituted  flagrant  .  . 

and  repeated  violations  of  section  2  .of 
act.  .  -  . 

Oi'der:     P-eppondent '  s  license,,  suspended  for., 
90  days,  to  hecome  effective  upon  further 
violation  of  the  act  or  regulations  viithin 
three  years. 
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Oiijtlj^ne  of  Facts 

Tiisciplinsry  complaint  was  filed  "by  T.C,  Curry,  an  employee 
of  the  U.S.  Department  of  Agriculture,  "based  on  the  following 
transactions,  settlements  in  which  were  m.ade  subsequent  to  the 
filing  of  this  complaint: 

On  or  ahout  Novemher  4,  1940,   respondent  recei'^ed,  at 
Iev;ark,  il.J.,  from  W.x.  Roberts,  Birds  Idlest,  Va .  ,  for  sale  for  the 
shipper's  account,  202  hampers  of  "beans,  which  were  rer)orted 
sold  at  40(3^  per  hamper,   24  ham.pers  of  sweet  potatoes,  reported 
sold  a.t  50^  each,  and  3P  hampers  of  lima  "beans,   reported  sold  at 
$1  each,  whereas  10  hampers  of  "beans  were  sold  at  50-^  each  and 
192  hampers  at  50^  each,  39  hajnpers  of  lima  "beans  at  $1.25  each 
and  24  hampers  of  sweet  potatoes  at  50^  each,  making  total  gross 
sales  of  $154.75  instead  of  $131.80  as  reported. 

During  the  period  October  24  to  and  including  Decem"ber  2S, 
1940,  respondent  received  and  sold  for  the  joint  accoont  of 
respondent  and  the  shipper,  Roy  Tandegrift,  Pahokee,  Florida, 
14  carloads  of  green  "beans,  for  vmich  he  accounted  on  the  "basis 
of  $11,412.08,  ivnereas  the  "beans  sold  for  gross  proceeds  of 
i?13, 390.04,   through  sxich  incorrect  accounting  failing  to  account 
and  remit  to  the  shipper,  on  the  joint  transaction,  the  sum  of 
$988.98. 

Ses-oondent  filed  an  answer  to  the  complaint,  wherein 
"discrepancy  in  accounting"  to  the  shippers  was  adrnitted. 
Based  on  the  verified  com'olaint,  the  respondent's  admission 
of  facts  therein  alleged,  and  the  exhi"bi.ts-  which  were  attached 
to  and  made  a  part  thereof,   the  examiner  made  a  report,  consist- 
ing of  proposed  findings  of  fa.ct,  conclusions  and  recom.mended 
order,  a  copy  of  v/hich  we,s  served  on  res"oondent,  who  filed 
no  exceptions.  ,• 

Huling_included  An_Dec_ision 

ReSTDondent '  s  failure  truly  and  correctly  to  account  promiotl 
to  the  shippers  constituted  flagrant  and  repeated  violations  of 
section  2  of  the  act.     It  was  therefore  ordered  that  respondent's 
license  15o.  33691  he  suspended  for  a  period  of  90  days,  to 
heccme  effective  at  any  time  within  5  years  from  the  date  of  the 
order  upon  the  issuance  of  a  supplemental  order  if  the  Secretary 
of.  Agriculture  shall  have  rea.son  to  'oelievi  thpt  r.he  respondent 
has  again  violated  any  of  the  provisions  of  the  act  or  regulations 
during  those  three  years. 


S-2599,  July  14,  1941,  Docket  3730:  (S.?.) 

MRS .  J^RY  MATHEWS ;  _MANHAT TAI^  MSAS_v^  THE  '  ^ .  0 .  _MDBIIS0H 
COMISSIOJJ~GO._^  TCPSZA'^  KMSAS. 

Viqlati^on  _charged:     Failure  to  oay  for 

131  "boxes  of  grapefruit. 
Prj.nc^i;£al  £oln;fc  involved:     xj.n  agent  vi/ith 
B-3  authority  to  sell  and  deliver  is 

3-8  imTDliedly  authorized  to  receive  pay- 

;     ment .  '  . 
Order:     Complainant  avarded  $157.10,  ' 
plus-  interest;     publication  of  facts. 

On  or  a"bout  April  S,   1940,  'NeRl  Mathews,  the  "complainant's 
huslD,:.rxd,  sold  to  respondent  131  ocxies  of  grapefruit,'  from' a  truck- 
load  siiippod  -from  Mission,  Texas,  'iat  $1.40  per  l)ox,  or  $133.40, 
delivered  aL  Topeka,  Kansas.     Respondent  accepted  the  fruit, 
but  in  making  payment  de'du.cted  5135.'24,  alleged  to  he  owed  "by 
Neal  iiathews,  a.nd  $1.30,   representing  a  telephone  call,  the 
deduction  of  waich-  was  stated  to  have  also  "been  agreed /to"  "by 
Meal  iiathews,  leaving  a  hal^nce  of  ^4'5.26.     Respondent  I'ss-ued 
t\'}0  cnecks,  one  for  S41.30  and  one  for  04.30,^  in  payment  of  the 
amount  due,  "both  payalJle  to  the  order  of  N^al  Ma  thews'.  •  Com- 
plainant returned  these  checks  a.nd  demanded  payme:„t  to  her  of 
'the  fall'  amount  of  the  contract  price,  claiming  she  was  the 
owner  of  the  grapefruit.     Respondent,   in  reply  to'  that  con- 
tention, stated  tnat  this  was  the  first  knowledge  given  to 
it  of  any  claim  of  ownership  of  the  grapefruit  hy  the  com- 
plainant, who  asked  for  an  award  for  the  am.ount  due. 

Respondent,   in  its  answer,  denied  any  indehtedness  to 
complainant,  maintaining  that  the  contract  vms  "between  respond- 
ent and  l\leal  Mathevis.     Corn'olainant  contended  that  the  in- 
spection certificate  showing  title  in  her,  was  read  "by  an 
employee  of  the  res^nondent ;  this  was  not  denied.,  "ljut  respond- 
ent stated  its  former  em'oloyee  was  then  in  California,  and 
could  not  "be  reached,     Com'olainant '  s  exhihits,       ;ned  hy  Ileal 
.Mathews,  were  statements  that  he  told,  respondent   the  grapefruit 
was  not  his  a.nd  that  his  commission  only,  amoun-iii-g  to  $25, 
could  ■"'oe  applied  to  his  inde'btedness ;  "   this  statenent  was 
denied  hy  respondent,  v/ho  contended  thait  if  Neal  I'a thews  was 
complainant's  agent,  all  the  acts  done  were. within  the  scope 
of  his  authority  as  agent.  "     .'  '  ' 


Rulings  includ6d_in  Decision 


1.  The  produce  involved  was  the  property  of  complainant 
and  res"oondent  knev.-,  or  fron  the  facts  shovm  "by  the  record, 
was  charged  with  the  knowledge,  that  Neal  Mathews  was  acting 

as  agent  for  complainant. 

2.  Respondent,  in  violation  of  section  2  of  the  act, 
failed  to  account  truly  and  correctly  to  the  complainant  for 
the  grapefruit  in  question.     It  is  true  that  sn  agent  with 
authority  to  sell  and  deliver  possession  is  i-rnoliedly  author- 
ized to  receive  payment,  "but  sxi  agent  has  no  impliod  authority 
to  devote  to  his  oi'.rn  use  a.  part  of  the  proceeds  which  he 
receives,  and  "by  applying  any  part  of  the  proceeds  as  a 
credit  to  the  agent's  account,-  respondent  v;rongfully  withheld 
that  amount,  -inless  specifically  authorized  "by  the  principal. 
If  respondent  had  dealt  with  Eeal  Mathews  as  owner,  he  would 
have  acted  at  his  own  peril  in  paying. or  crediting  one  with 
money  when  the  one  so  paid  or  credited  vjas  not  the  ov;ner. 
Coraplainant  was  awarded  $185.40,  less  $25,  Seal  Mathews' 
comraission,   the  credit  of  wnich  toward  his  inde"btedness  was 
consented  to  "Dy  complainant,  and  $1.30  telephone  expense 
authorized  'by  Neal  Kathews  while  in,  trie  conduct  of  the 
"business  on  "behalf  of  his  principal,  the  compla.inant ,  or 
^157.10,  plus  interest. 

S-2700,  July  IS,  1941,  Locket  3839:  (Hearing) 

GEA7;S3_SH0THERS  CO.  ,Jvi3A3S0j_  FLA._v^  LS^^IS  3._&0LDSTSIN_C0._INC^, 
PHILADELPHIA^  PA.  " 

Ziol2:"tioil  charged:     Failure  to  pay  for  a 

carload  of  tomatoes. 
Principal.  poi.nt  involved:     iui  amica"ble 

settlement  "between  the  parties  having 

"been  reached,   case  was  dismissed  at 

counsel's  reouest . 
Order:     Complaint  dismissed. 

Oiitl_ine  of  Facts 

A"bout  i'iay  15,  19^-0,   res'oondent  purchased  from  complain- 
ant, for  shipment  in  interstate  commerce  from  Wa"basso,  Florida, 
to  Philadelphia,  Pa.,  a,  carload  of  toma.toes.  Complainant 
alleged  that  the  sale  v-;as  made  f.o.'D.  "'•'^a'Dasso  for  the  agreed 
price  of  $1406,20,  for  the  payment  of  V'hich  complainant  asked 
for  an  award. 
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r.esponclent ,  in  its  pnsver,  leniftd  that  the  tomatoes 
phir)X)ed  vere  of  the  Citlalitj  cf^lled  for  in  its  contract  of 
purchase,     rnd  clrimed  that  they  v/ere  not  in  good  narketahle 
condition  on  arrival  and  caused  responvlent  a.  loss.     It  '//as  alle^^ed 
that  only.Sc97.87  was  realized  from  the  sale  of  then,  i-'hich 
amo.unt  res"on:lent  was  willing  to  give  to  ccnrolainant  in  full 
settlemont. 

A  hearing  v,'as  "begun  in  Philadelphia  on  Kay  21,  1941, 
hut,  at  counsels'  roquest,  it  was  continued  until  the 
following  day.     Coinplsinant '  s  counst^l  stat'^d  that  an  ara- 
ca"ble  settlement  had  "been  reached,   and  noved  that  the  com- 
plaint he  dismissed.     He  said  that,  after  seeing  evidence 
not  available  to  complainant  until  just  heiore  the  hearing, 
it  was  his  conclusion  that  respondent  ha.d  a  res-sonahle  hasis 
for  its  defense,  hoth  legally  and  morally. 

Hi-i.ling_included  i.n_j3ecj^si,on 

Coijj^'^el  for  Doth  parties  having  agreed  that  Vv'hatever 
should  nave  heen  paid  for  the  carloa.d  of  tomatoes  by  the 
respondent  had  been  settlec, ,  the  hearing  was  closed,  and 
the  complaint  was  ordered  dismissed. 

S.-2704,  July  26,  1941,  Docket  3333:  (Kepring) 

P.  _  M^ELSOr[,_CHIQAGO_s_  ILL._v^  Z/^^  20^. SHIELD, 

Vipliltion  charged:     J'f  ilure  to  deliver  two 
carloads  of  tomatof^s  in  accordance  with  the 
specifications  of  the  contract. 
?ri_ncipal  "ooints  _involved:     The  terms  "globe 
type"  and  "flat  typ^"as  ar-plied  to  tomatoes 
are  not  susceptible  of  exact  definitions; 
va.riation  in  market  price  may  have  caused 
loss;     nr^ctice  of  attaching  exhibits  to 
..pleadings  is  proper,  but  this  does  not 
make  them,  competent  and  receivable  in 
eA'idence  over  proper  objection. 
Order:     CcmT)laint  dismissed. 

Outline  pf_JJ'f_cts. 

On  or  about  July  8,  1933,  complainant  purchased  fromi 
respondent,  two  carloads  of  U.S.  rio .  1  globe  t:\^oe  tomatoes  at 
$1.00  per  lug,  f.o.b.  shipping  point,     ihe  two  carloads  of  tomatoes 
v/ere  shipped  in  interstate  commerce  by  resoondent  from  Crisifield, 
Maryland  and  accepted  by  complainant  a.t  .Chicago,   Illinois,  .who  sold 
them  between  July  15  and  July  23,  1938,     Complainant,  thereafter 
filed  a  complaint  alleging  that  the  tom.atoes  shipped,  by .  respondent 
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vrere  "flat  type"  rather  than  "glolDe  type,''  as  specified  in  the 
contract  of  pale,  and  that  "because  of  the  variance  in  type 
the  nroceeds  of  the  resale  Toy  complainant  vere  less  than 
would  have  heen  ohtainaole  had  the  goods  complied  with 
contract  specifications. 

Inspection  certificates  of  the  Tederal  InsToection 
Service  at  Chicago  were  issued  on  the  two  carloads  of  tomatoes 
July  15,  1938.     '''^ith  resioect  to  the  tjve  of  tomatoes  in  car 
?C-3X  51128,   the  certificate  reads: 

-   "Stock  mostly  of  glohe  snape,  many  intermediate 
in  shape  "between  globe  and  flat,  a.  few  distinctly 
flat  type  tomatoes,  mostly  in  larger  sizes." 

The  certificate  on  car  53331  gives  the  same  description  in  these 

words : 

"Stock  mostly  of  glo"be  shape,  m.any  intermediate 
hetween  glohe  and  flat,  a  few  distinctly  flat  type 
tomatoes,  mostly  in  larger  sizes.'' 

Hulings_  i^ncluded_in  Decision. 

1.  The  terms  "glo"be  type"  and  "flat  type,"  as  applied  to 
shipments  of  tomatoes,  are  not  susceptible  of  exact  definition. 
The  classification  of  the  shipment  as  "being  "globe  type"  or 
"flat  type"  depends  on  the  custom.s  and  practices  of  those  ex- 
perienced in  examining  and  handling  tor.atoes. 

2.  The  federal  Supervising  Inspector  at  Cnicago  ex- 
plained that  the  v;ord  "mostly"  is  used  in  Government  certificates 
to  denote  a  quantity  of  50  -porcent  or  m.ore;     the  term  "many"  to 
denote  a  Quantity  ranging  from  25  percent  to  49  percent;  and  the 
term  "few"  to  denote  a  quantity  u.p  to  10  percent.     Api^lying  these 
definitions,   it  is  possible  for  the  tomatoes  in  question  to  have 
been  between  74  and  75  percent  globe  type,   25  percent  intermediate 
in  shajje,  and  the  remainder  distinctly  flat.     This  witness  stated 
that  it  was  quite  "Ciossible  tha^t  a  tomato  of  intermediate  shape 
woald  be  classed  as  "globe  type"  by  the  HeiDartment,  whereas  the 
classification  of  such  tomatoes  as  "flat  type"  would  be  very 
improbable.     The  inspection  certificates  exhibited  by  the  com- 
r)lainant  and  the  interpretation  placed  on  them  by  this  vritness, 
plus  the  testim.ony  of  ^-dtness  Daus  ,   conflict  with  and  impair  the 
value  of  the  testimony  of  the  other  witnesses  who  testified  for 
the  complainant,  one  of  v/hom  placed  the  percentage  of  flat 
tomatoes  at  75  percent  and  the  other  at  some  point  between  --0 
percent  and  75  percent.     On  the  facts  r:resented,  with  relatively 
.more  weight  being  given  to  the  inspection  certificates  and  the 
testimony  of  the  Government  inspector  as  impartial  sources  of 
.information,  it  v;as  held  that  the  complainant  had  failed  to 
prove  tliat  the  tomatoes  delivered  could  not  be  properly  described 
as  globe  type. 
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5.     Go;nr)lainant  sulDnitted  no  evidence  to  choi-/  it  suffered 
any  damage  'by  the  alleg'id  "bireach.     ^he  anp'ont  of  damages  recover- 
a"ble  on  a  breach  of  --.farranty  of  qualitv-  i's  the  difference  hetween 
the  price  the  cominodity  v.roald  have  hro-aght  had  it  been  of  the 
qualitj'  described  pnd .  the.  price  received  for  the  quality  actiially 
delivered.  ,  The  eorfipl-Einant  in  tnis  case  has  only  shown  that  the 
tomatoes  received  iv-ere  sold  for  less  than  the  contract  price 
f.o.D.  Crisfield,  Maryland,  plus  freight  and  handling  charges 
at  Chicago.     Other  causes,   such  as  a  variation  in  the  market 
price  hetv-  .'^^n  'the  time  ot"  purchs.sf^  an.d  the  tine  of  sa.le  at 
Chicago,  could  have  caused  the  loss,  ss  v/ell  as  the  failure  of 
the  tor.atoes  to  te  globe  tvpe.     Since  co''T:lainsnt  did  not  "orove 
the  allegation  of  a  viol,«tion  of  th»  pct  "by  tne  respondent,  the 
complaint  was  iisinissed. 

^'■'^■co.'isi.deratj.on 

■'Corr.plainant  filed  a  petition  for  reconsideration.     One  of 
the  grounas  on  which  the  petition  was  based  v/as  that  "he  was  un- 
able to  se.-'are  a  full,  fair  ana  impartial  hea,ring"  becaase  the 
examiner  sustained  objections  raade  to  the  admission  in  evidence 
of  certain  exhibits  attached  to  the  complaint  but  which  had  not 
been  identified  or  offered  in  evidence.     The  depositions  of  four 
witnesses  had  been  taken  on  coraplainant '  s  application  prior  to 
the  hearing.     The  testimony  of  such  witnesses  and  the  exhibits 
identified  by  them  and  offered  as  evidence  were  received  by  the 
examiner.     At  the  se^me  time  the  examiner  announced  that  all 
exhibits  that  were  attc^ched  to  pleadings  and  made  a  part  thereof 
i\?oula  be  considered  a.s  a  part  of  the  record  unless  objection  v/as 
made  thereto.     Respondent  then  objected  to  the  receipt  of  certain 
exhibits  on  the  ground  thai,  they  had  not  been  identified  by  any 
of  the  deposition  v;itnesses  and  had  not  been  offered  in  evidence, 
and  that  no  opportunity  had,  therefore been  afforded  respondent 
to  cross-exa.ninfi  any  witness  concerning  the  exhibits.  Th&se 
objections  were  sustained. 

In  an  order  issued  iJO'-ember  24,  1941,   it  was  stated  that 
the  practice  of  attacning  exhibits  to  pleadings  as  a  part  thereof 
is  a  proper  one  but  this  does  not  nske  them  coniK^etent  and  receiva- 
ble in    evidence  over  pro-oer  objection.     -he  objections  in  this 
case  seem  to  have  been  meritorious  and  were  properly  i'ustained  by 
the  ex3.miner.     The  conr.lainant '  s  petition,  therefore,  v/as  denied. 


S-2705,  July  26,   1941:  (Hearing) 

D0CZ3T_3704  -  JAH3S  S . _S03SRTS0H^  ^IFCHESTS5^  VA^  Z •  _S13A1^ -HSE3 
CO^  _CEA^3SES3lmG,_PA.     D0CKET_3513  -  3S3iiK-,IiS33_Cg . ^  CHAl'-GSHSBURS 
P^- 'snd  SHSELY  BROTpRS_^.  McKiTIGHTSTOW,_?A'.  Sr^  J^MES  B .  _5.03EaTS0n , 
^IKCHaSTES_^  Jk^  _DOCpT  3734_- J'L  I-^  ^OZZELSl^  f^SSIG10a_^  NEW  YCHK 

Vio.lati,on  charged:     Failure  of  Bream-Heel) 
Co.  to  deliver  two  lots  of  apples  in 
accordance  -dth  contract:'    failure  of 
Ja,mes  S.  Rolsertson  to  pay  the  purchase 
price  of  the  ap-oles;     failure'  of  Bream-Heel) 
Co.  to  furnish  apples  in  accordance  vith 
contract . 

?ri.ncipal  v^int  inx'olved :     Esiilure  to  esta'olish 
l)reach  of  contract  necessitated  dismissal  of 
complaint? . 

Order:     Complaiiit  of  James  si.  Roliertson  against 
Sream-Kee'b  Co.  dismissed;   com.plaint  against 
Jam.es  S.  Rotertson  dismissed:     complaint  of 
'''' .  Van.  Bokkelen,  Assignee,  against  Bream- 
Heel)  Co.  continued  for  further  hearing, 
(see  S-2834) 

Outline  of  Eac'i:.s 

On  or  ahout  Ho^remher  1,  193S,  Sheely  Bros.,  acting  through 
their  agent  Brea'm-Heeb  Co..   sold  to  j^-.B.  Oscar . A-opelgren  &  Co. 
in  Sweden.,     through  James  3.  Rohertson,  as  agent,  4888  "bushels 
of  U.S.  Ho.  1  ilewtov/n  Pipping  popples ,  at  the  agreed  price  of 
$1.22  per  hu.  for  size  2x  to  2^  inches,  and  $1,32  per  hu.  for 
size  2^  inches  and  larger,  and  later  231  Dushels  of  U.S.  No.  1 
Newtovm  Pippins,   size  .2  to  2r  inches  e.t  $1  per  hushel,  all  f.a.s. 
Baltimore,  Md.     On  or  about  DecemDer  30v  1933; James  S.  Rooertson 
accepted,  for  and  on  l)ehalf  of  his  principal  in  Sv;e5.en,  1280 
hushels  as  partial  delivery.     The  au'cles  arrived  in  Sweden  January 
24,  1939  and  were  accepted  hy  the  purchaser ,  .who  re-oorted  that 
they  "arrived  50  percent  l)lack  and  SDongy"  and,  later,   that  they 
were  not  Newtovm  Pippin  apples  l)ut  were  of  a  variety  knorni  as- 
White  Pippin.    A  second  shipment  of  1920  Dushels  of  apnles 
v/as  made  by  J.E.  Ro'bertson  to  the  sar.e  purchaser  on  or  ahout  ■ 
January  19,  1939,  hut  since  his  -orincipal  had  made  complaint, 
Rohertson  resold  the  second  shi"!:)ment  to  other  ourchasers  i.n 
Sv/eden  and  thereafter  did  not  accept  from- Sheely  Bros,  any 
ad;iit ion£.'-  sppler;  -cu^-der  the  cuntriict.     Sheel;/  Bros,   soli  to 
other  purchasers  the  apples  remaining  in  storage  a.fter 
Robertson  had  failed  to  accept  them.     The  ;ourchaser  in  Sweden 
made  an  adx^ance  Daynent  through  Robertson  of  JfSOOO  which  the 
parties  considered  as  partial  payment  of  41'r  per  "bushel  on  the 
4888  bushels  originall^^  contracted  for  "olus  the  331  bushels 
contracted  for  later. 


PuolDertdon  claimed  damages  of  §5, 417 ..,77  "based  upon 
alleged  "breacn  of  ivarranty  by ■Bream-Hee'b  Co,i?.pany  v.'hich  re- 
sulted in  ;Complaina,nt '  s  loss  of  "'jrolrerage  plus  expense  and 
a  loss  of  $1-,  9?^4.40  "oy  >.p-oelgren.     The  Bream-rk-elD  Company 
and  Sheely  Brothers-  claimed  damages  of  $8,190.50  against 
Rotertson  "ba-sed-on  the  unpaid  purchase  price  of  apples  shipped 
and  those  v/hich  remained  in  storage  and  were  subsequently 
resold.     Van  Bokkelen,  Assignee,  claimed  damages  against 
Bream-Heeb  Company  in  the  amount  of  $5,212.63  because  of 
failure  to  fiirnish  apples  in  accordance  with  contract. 

The.  apples  ivere  grown  on  tress  ovm* i  by  Sheely-  Bros . 
in  their  orchard  located  near  Cashtov/n,         .  originally 
planted  in  1878.     In  1917,  a.pT)roximately  llOO  rev  trees 
were  planted,  no  attention  being  paid  to  variety  of  the  new 
trees  because  it  ^-as  intended  to  rebud  them,  v/ith'  grafts  from  .. 
the  original  trees.     This  wj-s  done  t'-o  years  later.  The 
nev7  trees  bRgan  producing  about  7  or  8  years  thereafter  and  '  . 
these  apples  v/ere"fron  the  new  trees.     Severa,!  witnesses 
testified  that  the  apples  were  not-  Nevrtown  Pippins;  others 
that  they  were.- 

Attorney  for  W.  7an  Bokkelen,  Assignee  for  A.B.  Oscar 
A.ppelgren  &  Co ; ,  annoujiced  unpreparedness  to  proceed  -with  th^ 
case.     It  was  agreed  that  the  Secretary  m.ight  determine  vrhetiier 
tne  original  com.plaint  had  been  filed  within  nine  months  from 
the  date  of  accrual  of  the  cause  of  action  and,  if  so,  some 
method  would  later  be  devised  to  accomm.odate  the  parties. 
The  S^vedish  purcha.ser  filed  informal  com.plaint  within  nine 
Eionths,  although  in  that  complaint  Brea'-.i-Keeb  Go.  was  re- 
garded as  the  seller,  whereas  it  was  clearly  shown  that  it 
acted  only  as  broker-agent  for  Sheely  Bros. 

Sulings^  i,^iClude_d_in  Decision 

1.  'i^he  evidence  failed  to  establish  that  the  apples  v;ere 
of  some  variety  other  than  iTewtown  Pippins.     The  ex'oerts  did  not 
agree  as  to  the  variety.     The  first  lot  exported  v.^as  received 
from,  cold  storage  on  or  about  December  30,  1939,  and  arrived  at 
Gotiieo.burg ,  Sweden,  on  br  ahout  January  24,  1940      The  record 
shov.-ed  the  apples  were  in  a  non-refrigerated  spa?-    in  the  boat, 
but  beyond  this  it  did  not  disclose  how  they  we-i  o  handled.  The 
absence  of  further  information  as  to  hov/  the  a-oples  were  cared 
for  during  that  25-day  period  rirevented  the  drawing  of  any 
conclusions  as  to  the  variety,  based  upon  the  extent  of  deterio- 
ration reported  by  the  buyer. ■ 

2.  The  apples  graded, U.S.  no.  1  as  warranted.  Pederal- 
State  of  Pennsylvania  certificate  -of  ins-nection  showed  that  the 
1280  baskets  and  the  1920  baskets  graded  U.S.  Fo .  1  and  were  of 
the  sizes  specified.     The  evidence  indicated  that  the  seller's 
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warranty  as  to  grade  had  re'ference  to  the  time  of  shipment  from 
trie  CnamberslDurg;  Cold  Storage  warehouse,  or,  at  most,  delivery 
at  ship  side,  Baltimore.     'J-ne  contract  provided  that  shipments 
would  he  made  during  January  and  Jehruary,  1939. 

3.  '-i-'he  record  showed  that  James  3.  Rohertson  and  Srearn- 
Keeh  Co.  acted  as  agents  only  for  their  respective  principals: 
A. 3,  Appelgren  &  Sheely  Bros.,  and  no  lialDility  therefore 
attached  to  their  transactions  and  no  order_  could  oe  entered 
against,  them.      'The  complaint  of  James  E.  Rohertson  againrt 
Bream-Heeh  Co.  and  tne  'comr>laint  of  Bream-Heeo.  Co.  and 
Sheely  Bros,  against  James  S.  Sohertson  v/ere  therefore  dis- 
missed. . 

4.  It  v:as  ordered  that  the  complaint  of  .■■''..Van  Bokkelen, 
Assignee,  he  continued  for,  further  hca.ring.     The  informal  com- 
plaint of  Oscar  Appelgren  &  Co.  was  sufficient  to  stop  the 
running  of  the  nine  months'   i-tfvt^ite  of  limitations..     The  practice 
of  accepting  informal  complaints  for  the  ;ourpose  ha.s  heen  follov;ed 
since  the  passage  of  the  act  in  1930.     Provision  should  therefore 
he  made  for  the  offering  "of  evidence  unless  ¥.  Yan  Bokkelen, 
Assignee,  recognizes  tna.t  since  the  Bream-rleeh  Co.  acted  as  agent 
only,   there  v;ould  he  no  purpose  in  the  further  prosecution  of 
that  complaint. 

S-2705,  July  29,  1941,  docket  3949:  (S.P.) 

LOUIS  SCHULTZ,_DECpR,_IK}B^,liA_v_^  TRUCpRS  JPROBUCE  CO .  _I2IC.  , 
BIJPIALO.JT^.       '       '   ,  '  '  ~ 

Violation  .charged:     Failure  to  acco-ont  and 
pay  the  net  proceeds  of  v  truckload  of 
cantaloups. 

Pri.ncipajL  ;po_int.  involved:     j.a.ilure  to  remit 
net  proceeds  for  sale  of  goods  on  consign- 
ment' is  a  flagrant  violation  of  section  2 
of  the  act . 

Order:     Com.plainant  av/arded  $131.62,  plus 
interest . 

Outline  of_J"'act^s 

On  or  ahout  August  23,  19-':0,  complainant  shipped  a  truckload 
.of  cantaloups,   consisting  of  213  crates,   to  Buffalo,  New  York, 
f rom..Vincennes ,  Indiana.     Respondent  accepted  the  cantaloups  and 
sold  them,,  hut  thereafter  failed  and  neglected  to  account  for 
and  pay  to  complainant  the  net  proceeds  derived  from  such  sales. 
The  amount  of  net  proceeds  realized  hy  respondent  from  the  sale 
of  the  cantaloups  amounted  to  $181.62. 

A  copy  of  the  complaint  was  served  upon  respondent  April  21, 
.1941,  "but  no  answer  v/as  filed. 


-  74?  - 


Ruj5,i;n£_in eluded  ir-_2.ecisi,on 

Hespondent'e  lailure  to  account  ;'nd  transiriit  to  con- 
plainaiit  the  proceeds  of  sales  realized  from  the  sale  of  com- 
plaiaant's  ca.ui.?loii.ps  was  and  is  a  flagrant  viclPtiOn  of  section 
2  of  x,he  ret.     Complainant  v/as  therefore  a''arded  re^oaretion  of 
$181. bo,  plus  interest. 

S-2703,  August  2,  1941,  Docket  3299:  (Hearing) 

IMO  SAL£o  COMPAUY,  EIHBERLY,_ISAEO_v^  TH^  HYaN^OTATO  COMPAiiy, 
MIMSAPOLIS, JirHl.'"'  "  , 

Tiolation  charged:     Failure  ':o  pa;/  tne  "ourchase 
"orice  of  tv;o  carloads  of  "oota.toes. 

?rj-ncii2al  £0in1^s_invc_l3;;ed:     Tsilure  to  pay 
contract  'D'lrchase  price  was  riolation  of 
section  2  of  act:     failure  of  respondent  to 
ViVO're  alleged  davaages  necessitated  dismissal. 

Order:     Oor/olpinant  a-zarded  S 33 5. 50,  plus 
interest;     resr^ondent '  s  countercomDlaint 
dismissed. 

'    Outline  2^_-^-?.<^-^f-  • 

During  the  esrly  fall  of  1938,  respondent  purchased  from 
coniplainant  tvo  carloads  of  U.o.  ITc .  1,  Size  A,  1'-.  ,sset  potatoes, 
at  SI. 62-^  and  $1.75  per  cwt .  delivered.     The  tvo  .  arloads  were 
shipped  oy  coniplainant  to  respondent  at  Ilinneapolis .     They  con- 
formed to  tne  specifications  of  the  contract  and  were  accepted 
"by  respondent,  who  failed  to  pay  any  part  of  the  purchase  price. 

Respondent  filed  a  count ercomplaint  alleging  that  in 
September  1938  ccaplainant  contracted  to  sell  to  respondent  20 
carloads  of  potatoes,  10  carloads  at  ipl.50  per  cwt.  and  10 
carloads  at  SI. 45  per  cwt.,  aelivered  at  Minneapolis;  that 
respondent  ordered  shipment  of  the  potatoes  and  sold  thera  at 
10'^  per  cwt.  over  i,he  agreed  sales  price;  that  complainant  failed 
to  ship  the  potatoes  and  hy  reason  of  this  failure  to  deliver 
respondent  suffered  a  loss  of  lOi  per  cws .  ,  or  «  total  of  9720; 
and  ti:at  a  oalance  of  ipliQ.7?  was  due  responder.  r  .from  complain- 
ant. 

Ruling^  .i'-cluded_in  "Jecision 

1.     It  is  incijmbent  u-oon  the  -oarty  filing  a  comulaint  or 
counterconpla.int  to  prove  damages  "by  a  fair  preponderance  of  the 
evidence.     The  evidence  suomitt^d  "by  complainant  showed  the 
"ootatoes  in  -one  tv;o  cars  shi-nped  conformed  to  the  specifications 
of  the  contract  and  were  accepted  by  respondent.     The  evidence 
established  that  the  pa.rties  contra.cted  to  btiy  and  sell  an 
additional  20  carloads  of  potatoes  as  alleged  by  resx)ondent. 


It  also  shov.:ed  that  complainant  failed  to  deliver  the  30  car- 
loads of  potatoes.     nov;ever,   respondent  submitted  no  evidence 
in  support  of  damages  claimed  and  the  countercomplaint  vias 
dismissed. 

2.     -ti-espondent '  s  failure  to  account  to  coniolainant  for  the 
net  contract  price  of  the  tv/o  carloads  of  potatoes  i-as  a  violation 
of  section  2  of  the  act.     Complainant  v^'as  therefore  awarded  So3£.60, 
plus  interest. 

3-271.-^,  August  6,  19^1,  Locket  375S:     (S.?,)  . 

MACEL  3HSLM,_0SWEGC,_JI^Y^  v.Ji^iJRlQTlJ^WJSLOY^  AG^HAMj_  IiiASS. 

Vio^lation  _char£ed:     Failure  to  'osy  for 

300  "bags  of  onions. 
Fri_n£iT2al  l^oi^nt  involved:     Failure  to  pay  ' 

the  agreed  r)L.ircha.se  price  "v/as  "in  violation 

of  Section  ?  of  the  act. 
Order:     Complainant  eMB^TOj'-.A.  ■'^181,  plus 

interest . 

.Out_li^ne  pf  _?acts^ 

On  or  a.hout  January  22,  1940,  -  com/ola.inant  sold  to  resioondent 
oOO    50  1  c .  "bags  of  Yellow  G-lo&e  seed  onions,  at  E5'>-  per  "bag  for 
140  hags  and  55-^  per  ha.g  for  160  hags,  a  total  price  of  $181, 
f.o.h.  Oswego,  K.Yi,  and  respondent  trucked  the  onions  to  Agawrm, 
Mass.     Complainant  claimed  that  payment  therefor  had  not  "been 
made  and  asked  for  an  award  in  tha  amomit  of  "che  x>urchase  price. 

Hespondent  claimed  that  he  paid  for  the  onions  on  January 
22,  and  suomitted  photostatic  copy  of  .  invoice  hearing  endorsem.ent 
"Sec'd  check  of  January  30,  1940  in  "oayment"  of  300  hags  of  onions, 
in  the  total  price  of  ftl51.     -^uch  paym.ent  was  made  hy  check  dated 
January  20,  1940. 

'•i-'his  was  denied  hy  complainant,  who  stated  that  on  January  15 
he  sold  to  rS'Spondent     300  hags  of  onions  for  the  agreed  price  of 
$180;     that,   in  making  payment  therefor,  hy  check  aa.tod  January  16, 
respondent  deducted  $20,  hecause  of  claimed  inferior  condition  and 
quality  aue  to  frost  injury,  hut  that  later  res'oondent  told  com- 
plainant his  previous  deduction  of  S20  wcis.too  great  and  he 
wished  to  return  $5  thereof;     that  on  Janua.ry  18,  respondent 
purchased  320  hags  at  the  agreed  price  of  $176,  and  that  com- 
plainant received,  respondent's  check,  dated  Jaxiuary  20,  for  $181, 
v/hich  covered  this  lot  of  onions,  plus  the  return  of  $5. 
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Hrding_incliiied  in_j3ec_ision 

Besponaent. ' s  failure  and  refusal  to  acco'ont  and  pay  to 
coiLplainsiit  the  a.£,reed  price  of  the  onions  \;ere  in  violation  of 
section  £  ox  the  act.     CoTiplainant '  s  statement  was  sceepted  p.s  the 
most  protaoie  version  of  what  actuallv  occcri-ed,  it  "appearing 
that  the  Janiiary  ■  80  check  vss  given  - in  payment  for  the  onions  • 
purcnased  on  -January  13,   in  the  amonnt  of  vl'^S,  pl'as  the  return 
of  -$5  in  connection  ^;ith  the  January  13  purchase.  Respondent 
had  paid  for  the  previous  shipments  one  or  t"0  days  after  the 
sale  a^nd  it  va.s  prohahle  that  his  cnec^:  bi  January  30  was  for 
the  previous  shi-):ment,   ratacr  than  for  the  sale  made  on  January 
22.     -^'urtheririore,  the  respondent  di^^.  not  suh^.it  any  sta.teraent 
in  opposition  to  cr  denial  of  th-^  corapla.inant ' .s  or>ening  state- 
ment of  fact.     Cor.rplainant  was  therefore  a>^arded  $181,  plus 
interest. 

S-2715,  August  7,  1941 ,  Docket  Zo^St  .  (S..?..) 

HAPT^I  M.  j:/;LL5HtiA!'^  LC3  ANGELAS  ,_CAL I v.  VZQCO^J'M^JJsk, 
Wl  CASTLE^  PA. 

Violati^on  £narged:     Failure  to  pay  for 
■      "  "      ■      a  carload  of  Juice  grapes. 

?r_incipal  PO_int s_invo Ived :  '  Since  respond- 
K-5  ents  were  licensed,   though  not  required  ■ 

D-12  to  'be  licensed,  they  \irere  suhject  to  all  ' 

cond-itions  and  penalties  of  act;  com- 
plainant fadif^d  to  prove  grapes  v.- ere 
me  r chan  t  a o 1 e . 
Order:     Complainant  a.vrarded  ^p45.29,  plus 
interest:     respondents'  cocjiterclair. 
disisissed. 

Catlrne  of _Facts^ 

On  or  ahout  Septemlier  30,  :i939,   complainant  sold  to  re- 
spondents, as  set  forth  in  . exchange  of  .wires  quoted  in  the 
decision,  a  carloaa  of  juice  grapes,   consisting  of  349  lugs  of 
Malvclse,  239  of  Zinfandel  and         of  I-iuscat  varieties,  shipped 
frjm  -f'resno,  California  on  Septem"ber  22,  at  95;r  rir.r  lug,  or 
S1114.o5,  less  transportation  charges,  a  net  of  -3574.10. 
Respondents  were  promptly  notified  of  arrival  at  destination 
on  October  3  and  promptly  complained  of  the  quality  and  con- 
dition of  the  grapes,  R.F.I. A.   inspection    made  on  that  date 
indicating  that  approximately  1/5  of  the  "berries  of  all  grapes 
in  the  car,  which  was  then  l/4  to  l/3  unloaded,  were  raisining 
and  raisined.    Disposition  vme  made  of  the  salable  portion, 
but  respondents  failed  to  pay  complainant  any  portion  of  the 
purchase  price,  for  which  complainant  asked  an  award. 
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Respondents  claimed.,a  loss  of  $47.31,  Decsuse  of  failure 
of  the  grapes  to  comply  with  contract,  and  filed  a  counterclaim 
for  that  aiaou-nt.     Attention  was  particularly  called  to  the  fact 
that  the  car  had  "been  in  transit  several  days  hefore  it  v/as  sold 
to  tnem.  - 

'The  shipper  from  whom  complainant  purchased  the  car 
identified  the  shipper's  weight  certificate,  included  in  the 
record  to  shov/  the  numher  of  lugs  and  that  the  weight  of  the 
shipment  was  35,715  Ihs.,  and  testified  that  the  grapes  were 
fully  mature .  and  that  no  decaj?"  ws.s  found  a.t  time  of  loading. 
No  other  proof  was  offered  to  show  condition  at  time  of  shi"o- 
ment . 

Information  on  record  in  the  Deioartmlent  shows  that 
res;oondents  are,  and  during  all  times  mentioned  in  this  com-  " 
plaint  were,  only  retail ■ dealers  and  therefore  not  required  to 
he  licensed.     They  voliuntarily  applied  for  and  received  a 
license  on. Hdvemher  1,   1938,  which  terminated  .-^t  the  end  of  one 
year.     Renewal  was  not  required  hecause  investigation  showed 
their  "business  did  not  reouire  them,  to  have  one. 

Hul-ings^  ii^-claded__in  Seci s_ion  ■  ■  ■  ■ 

1.  ria.ving  o"btained  a.  license,   respondents  vcluntarily 
placed  them.selves  within  the  Jurisdiction  of  the  act  for  all 
purposes,   since  it  is  a  v/ell  knovm  legal  maxim,  or  principle 
of  law,  that  "he  who  ha.s  the  advantage  should  also  hear  the 
disadvantage."    -fciince  any, order  issued  refers  directly  hack 

to  the  time  of  violation  of.  the  provisions  o.f  the  act  while  the 
respondents  were  licensed,   they  mrast  be  subject  to  all  of  its 
conditions  and  penalties. 

2.  -H-espondents  did  not  purchase  any  particular  grade  of 
juice  grapes  and  the  record  showed  that  complainant  notified 
them^  of  the  date'  of  snipm.ent  v/hen  the  original  offer  was  made  on 
Septemher  27  and  filed  diversion  order  to  respondents  imimediately 
upon  receipt  of  tneir  wire  of  Septemoer  30;  agreeing  to  purchase 
the  shipment.     Complainant  therefore  was  required  to  deliver 
merchantahle  juice  grapes. 

3.  Complainant  failed,  tn  prove  that  a  carload  of  merchanta"ble 
grapes  was  tendered  to  respondents.     R.P.I. A.   certificate  covering 
inspection  made  on  the. day  of  arrival  at  destination  showed  18 'to 
20/b  raisining  'oerries,  plus  lO'i-  raisins,  dry  stems,  and  4  to  5"'; 
shatterin.g  of  herries.     Two  days -later  this  same  inspector  re;oorted  ' 
that  lugs  taken  from  near  the  hunker  in  the  B  end  of  the  car  were, 
wet,   slack  1  to  2  inches  and  sho'^-ed  lO'^^  decay.     Six  days  after 
arrival  a  health  officer  for  the  city  of  New  Castle,  Fa.  con- 
demned 155  lugs,  "because  of  decay.     The  record  indicated  quite 
conclusively  that  a  considerahle  iiortion  of  the  "baldly  decayed 
condition  found  in  the  ends  of  the  car  was  present  on  arrival  of 

the  shipm.ent-  at  destination.  .: 


■•  4.     The  action  of  respondents  in  disposing  of  the  salable 
portion  of  the  load  ?fter  notifyihg  complainant  of  their  poor 
condition,   constituted  a,  sale  for  the  account  of  coinplfiinant .  ■ 
The  total  sum  of  $585.5-5  was  realized  from  tiaat  sale,  and, 
after  the  deduction  of  S539'. f6r  freight  charges,  left  net 
proceeds  of  $46.29,  for  which  amount,  p-lus  interest,  com;olain- 
ant  vias  awarded  reparation. 

5.     E-espondents  failed-  to  prove  that'  thej  were  damaged  as 
the  result  of  a  failure  to  receive  grapes  v/hich  met  contract 
reoairements .     Their  cotiji'terclaim  was  therefore  dismissed. 

S-2716,  August -7,  1941,  Docket  3733:     (Hearing)  ' 

SALVaTOSE.  BATTAGLIA  ,_LgS^ANGELSS_^  Q.^'IZ-_"^  'l^  CITY_?SODUCS_CO .  , 
PHAIS,_TEXAS.       '        -  ■  "  ■ 

•'   -  Z^^lstj^on  charged;     Failure  to' deliver  a 

tra-ckload  of  tom.atoes  in  compliance 
v,'ith  contract-.  ' 
"  £^^4^ici;Dal  pci,nt_  involved.:     Tomatoes  approxi- 

H-5  mately  34)c>  U.ii.  No.  1  quality  considered 

H-30  substantial  compliance  with  contract 

H-32  calling  for  tomatoes  approximately  40% 

U.S.  ITo.  1  Quality. 
Order:     Complaint  dismissed. 

Outline  of_?act_s 

After  preliminary  negotiations '  "beginning  on- January  25, 
1940,   complainant  purchased  from  res'oondents  one  truckload  of 
tomatoes  at  SI. 50  per  lug,  to  be  shipped  by  ti'uck,  procured  b^ 
complainant,   from.  Pharr,  Texas,  to  Los  Angeles,  Calif.,  conclud- 
ing with  telegra.m.s  on  Jr^nuary  27,  reading  as  follows:  Respond- 
ents to  complainant  -  VJILL  GIVE  SAI'-IS  TO^LATOSS  TFLA.T  YOU  SAW  CAUT 
GUA3AHTSS  85  PEECSHT  BUT.  WILL  BE  GOOD  QTJALITI,     WILL  HAVE  THEM 
U  3  IxJSrECTED  ESRIL     WILL  HAvE  TO  KiTOW  SuOiT        OTHER  CUSIOMSHS 
WAITING;  and  com-ol-inant  to  resTDondent  -  SATISFACTORY  PER  YOUR 
WIRE  SHIP-  SUNDAY* WIEB  NUMBER  LUGS  SIZES  WILL  WIRE  KOITEY  MONDAY 
HAVE  WIRED  KLTtLEY  DALLAS  FOR  TRUCK  SUNDAY  On  January  28, 

respondents  wired  complainant,  with  reference  to  condition  and 
Qua.lity:     TOMATOES  RUNNING  60  PERCENT  PINKS  ^..ND  BREAKERS  NO 
INSPECTION  SERVICE  SUNDAY  WILL  HAVE  INSPECTION  TOMORROW;  and 
on.  the  29th;     74  5/5  133  5/5  593  6/6  AFPRCXIivIiiTELY  40  PERCENT 
USONE  QUALITY.     WSLL  MATURED  DUE  BEING  IN  BOXES  SO'  LONG.  ' 
TRUCK  WAITING,  ^'f'^    Complainant  udred  funds  to  cover  the  purchase 
price,  but  soaght  an  av/ard  of  damages  on'  the  ground  that  the 
tomatoes  did  not  comply  with  contract  specifications. 


Governinen.t  inspection  at  destination  at  tiir.e  of  arrival 
showed  the  tomatoes  to  "be  50-'^:  green,  404  turning,  10^^-  ripe,  with 
many  of  those  ripe  and  turning  "being  somev/hat  soft;     25-o  decay, 
ranging  from  10^  to  50v^;     40:'^  shov,dng  "oruised  and  shri"''eled 
areas;     and  all  showing  characteristics  of  stock  which  had  "been 
su"b.jected  to  low  temperatures.     It  wa.s  shown  oy  '-/itnesses  and, 
exhitits  that  the  tomatoes,  after  reconditioning,  'oroke  down  on 
"being  placed  at  a  temperature  of  70°  for  the  purpose  of  ripening, 
and  that  the  entire  load  was  dumped. 

Respondents  did  not  introduce  any  evidence  to  dispute  the 
evidence  of  complainant  as  to  condition  of  the  stock  at  the  point 
of  destination,  but  did  introduce  evidence  as  to    quality  and- 
condition  at  shipping  point,   and  other  evidence  to  show  that  the 
tomatoes  had  not  "been  suhjected  to  destructively  lov/  temperatures 
prior  to  delivery  for  shipment.     The  "best  evidence  as  to  condition 
at  time  of  shipment  was  found  in  the  inspection  records  of  the' 
Pederal-btate  Inspection  Service.     The  inspection  report,  including 
the  inspector's  notes  made  at  the  time  of  shipment  from  Pharr, 
snowed  the  tomatoes  to  have  "been  U.S.  I^'o.  2  grade,  including 
about  347b  U.b.  ilo.  1  quality,  no  decay,  and  iiaving  e^pproximately 
S/o  cuts  and  worm  injury  and  "bruises. 

Ruling_s  _included_in  Decision 

1.  The  telegraphic  corresponaence ,  v;hich  constituted  the 
contract,  for  the  purpose  of  determining  the  final  offer  atid 
acceptance,   showed  that  the  respondents  were  olDligated  to  deliver 
at  Pharr,  Texas,  a  truckload  of  SO'/c  pinks  ajid  "breakers,  approxi- 
mately 40:^'  U.S.  No.  1  Quality. 

2.  The  tomatoes  delivered  by  respondents  att  Pharr  were  in 
su'bstantial  compliance  witn  the  terms  of  the  contract.  The 
evidence  of  respondents,  :..'hich  related  directly    in  point  of  time 
and  place  to  the  goods  as  delivered  for-  shipment,  must  "be  given 
more  weight  than  that  of  the  complainant,  which  v^-as  o'bta.ined  "by 
o"bservation  of  the  goods  at  destination,  after  a  truck  haul  from 
Pharr  to  Los  -'^ngeles.     Even  thoUvgh  it  v/as  shown  hy  the  shipping 
point  inspection  rer,ort  that  respondents  failed  "by  S)o  to  include 
as  many  "U.S.  No.  1  quality  tomatoes  in  the  shipments  as  approxi- 
mated in  the  offer  of  sale,  this  fact  did  not  tend  to  show  any 
"apparent  or  latent  defect  vrhich  could  have  contri"buted  to  the 

complete  "breakdown  and  deterioration  of  the  goods  while  in  trajisit. 
Nor,  since  the  offer  used  t'ne  words  "approximately  40%  U.S.  Fo.  1 
quality",  was  it  "believed  that  the  delivery  of  approxim.ately  34v 
U.S.  No.  1  quality  tom.atoes  could  "be  considered  a  "breach  of  contract. 
The  complaint -was  therefore  dismissed. 
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S-2718,  August  11,  1941,  Doeket  87^5:  (S.P.) 

WILLIAM  LESS_&__CO._s_  NORTH  ADAfiS,_MASS *_v^  I^H. J/MITIN,_3^TG:0S, 
MAIIE. 

Tiol at ion  charged:    failure  to  deliver 
a  carload  of  potatoes  in  accordance, 
with  contract. 
Principal  [ooinjt  involved;     Granting  of 
F-1  allowance  to  "buyer  amounted  to  a  new 

contract,  vith  no  warranty  as  to  grade 
or  condition. 
_       .  Order:     Complainant  awarded  $19.90,  plus 

interest. 

Outline  of  Pacts  ; :  , 

On  March  27,  1940,   throagii  a  "broker,   respondent  sold  to 
complainant  one  carload  (400  lOO-l'o.  sacks)  of  U.S.  Ho.  1  grade, 
2"  minimum,   size  A,  koantain  potatoes,  at  $2.09  per  cyt.  delivered 
North  Mams,  Mass.,  or  a  total  price  of  $635,  less  freight  charges 
of  $155.80,  making  a,  net  of  $670.20.     Hespondent's  draft  for  that 
amount,  was  paid  "by  complainant.       Shipment  vjas  made  from  loa.ding 
point' in  k-^ine,  and  the  car  arrived  !^.t  IJorth  Adams  on  April  2. 
On  that  day  the  "broker  wired  res-oondent  LESS  FJSPOET  PRACTICALLY 
ALL  SACKS  SHOWING  OLD  PROST  SECSSSARY  PDCOiJDITION  INSISTS  DIME 
ALLOvfAIJCE  **.    Respondent  asked  the  "broker  to  attempt  to  adjust 
for  a  5i  allowance,  and  when  the  "broker  wired  him  again,  saying 
10(^  vms  the  "best  he  could  do,   respondent  wired  ACCEPT  LESS  NORTH 
ADAtiS  WILL  REDUCE  DRaPT  IN  THE  MORNING.     Later  the  l^roker  wrote 
respondent,  asking  for  a  further  allowance,  which  respondent  did 
not  consent  to.     Complainant  then  filed  this  complaint,  asking 
for  an  award  of  repa.ration. 

On  April  8,  complainant  o^btained  Pederal  inspection  and 
on  April  19  he  olDtained  inspection  "by  the  Railroad  ?erisha."ble 
Inspection  Agency.     The  certificates  evidencing  the  two  in- 
spections su'bstantially  agreed.     The  potatoes  were  not  U.S. 
No.  1  grade  due  to  grade  defects  averaging  p."bout  50%,  consisting 
mostly  of  internal  "browning. 

Ruling_s  _included_in  Decision 

1.     The  agreement  where"by  the  respondent  granted  an  allow- 
ance of  10-'^  per  "Dag  amounted  to  a,  new  contract,  in  v;hich  there 
was  no  warranty  as  to  grade  or  condition.     The  complainant  at  that 
time  had  inspected  the  potatoes  and  had  had  an  opportunity  to  make 
a' more  comiDlete  inspection  if  he  so  desired.     It  a.iopeared  that  the 
defects  were  such  that  the  complainant  could  ha'/e  discovered  them 
"by  the  simple  expedient  of  cutting  representative  samples  of  the 
potatoes,    ."^ince  there  was  an  average  of  SO'/c  internal  "browning  on 
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April  8,   it  ivas  clear  that    a  sulT'Stantial  amount  was  present  on 
April        when  the  complsinant  inspected  the  potatoes.     The  only 
way  complainant  coiald  TDOssil^ly  avoid  the  performance  of  his 
contract  v;ould  "be  ty  shov;ing  that  there  were  latent  defects 
which  vifere  not  discoverable  .at  the  time  of  .his  .inspection. 
This  he  failed  to  do.  .  His  claim  that  the  potatoes  were 
infected  with  net  necrosis  was  not  .sulsstantiated  in  the 
record.  .  . 

2.     Respondent  viola.ted  the  act  "by  failing  tri.;ly  and 
correctly  to  account  to  the  complainant  for.- the.  sum  which  he 
agreed  to  grant  as  an  a.llowa.nce  on  the  shipment  of  potatoes, 
hut  complainant  failed  to  prove  that  respondent  was  liahle  for 
reparation  in  excess  of  the  amount  due  as  an  allOl^rance  of  lOrf 
per  "bag,  amounting  to  a  total  of  $40  on  400  hags.  However, 
complainant  actually  was  required  to  pay  only  $145.70  freight 
instead  ,of  $165.80,  so  respondent  was  entitled  to  a  credit  of 
the  difference  of  $20.10.     Complainant  v/as  awa.rded  $40  less 
$20.10,  or.  $19.90,  plus  interest. 

S-2721,  August  22,   1941,  Docket  3406:    .(Hearing).    '  , .  •.  , 

S.ja^iP  CO^,  JiAZLEKimST, j:iSS._v^  &Ey3ESJcJ.iINTZER^  Y0RK_^  K.Y. 

_v_io^lati_on  c^harged:     f'ailure  to  pay  for  two 
..carloads  of  tomatoes. 

Principal  po i_n t s_invo  1  ved ;     Trade  talk  not  an 
express  warranty;     naving  accepted  toma.toes, 
not  in  suitable  shipping  condition,  "buyer 
.must  pay  diminished  price;     development  of 
Soil  Rot  and  Phomat  Rot  during  5-day  period 
in  transit,  averaging  S'.o  at  destination 
and  presence  of  numerous  dark  "brown  spots 
averaging  20%,   indicated  tomatoes  not  in 
.suitable  shipping  condition. 
Order:     Complainant  awarded  ipl91.52,  plus 
interest. 

Outline  of  Facts 

On  or  a.hout  Jione  3,   1939,  respondents '  buying  agent  purchas 
from  compla ina,:it  525  lugs  of  tomatoes  at  $1.05  per  lug,  a  total  of 
$555.35,  and  on  June  5,  675  lugs  a.t.  SO^  per  lug,  a  total  of  $540, 
both  prices  f  .o.b...  Hazlehurst ,  Mi.ss.     The.  first  car  a.rrived  at 
^•ew.  York  ^ity  on  June  7  and  was  accepted  and  sold  by  respondents 
at  auction  for  net  proceeds  of  $440.75.     They  deducted  freight, 
inspection  and  dock  river  charges  to.taling  $248.94,  and  tendered 
to  complainant  the  balance  of  .$191.82,  which  complainant  refused. 
The  second  car  arrived  at.  Jersey.  City  on  or  a.bout  June.  :9,.  Upon 
oral  instructions  from  an.  unknown  person  the  carrier.,  held  ..the  .car 
ana  the  parties  exchanged  telegrams  in  an  endeavor  to  reach  an 
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agreement  with  respect'  to  s  reduction  in  the  agreed  price  from 
80  to  SS-/-  per    lug,   out  no  a.gt-eement  v/as  reached  and  the  tomatoes 
were  ultimately  ahandoned' to  the  railroad  carrier.  Complainant 
asked  for  an  award  in  the  amount  of  the  purchase  price  of  the 
two  cars. 

Respondents  claimed  that  the  tomatoes  did  not  conform  to  thr 
seller's  warranty,  and  denied  acceptance  of  the  second  carload. 

ComDlainant ' s  witness  stated  respondents'  agent  inspected 
the  tomatoes  in  the  first  car;     the  agent  testified  he  had 
instructions  to  huy  nothing  hut  the  hest  quality  ?nd  complain-  ■  ■ 
ant  in  effect  v/arranted  the  stock  to  be  .hang-uo  nua.lity. 

Federal-State  inspection  of  the  first  car  at  liazlehurst  on 
June  3  showed  that  the  stock  v/as  then  ''mature  green,   ff^irly  clean, 
fairly  well  to  well  form.ed,  f ■:^i:.-l''  smooth  to  sm.octh,  firm.,  less 
than  I73  decay.     Grade  defect3  v/j  thin  tolerances"  and  graded  U.S. 
iJo.  1.     Inspection  of  the  second  car  on  June  5,   shov,fed  the  stock 
"mature  green,  fairly  clean,  mostly  well  formed,   some  fairly  well 
formed,  mostly  smooth,   some  fairly  sm,ooth,   firm,  no  decay.  G-rade 
defects  average  within  tolerances"  and  graded  U.is.  ¥0.  1. 

standard  , Inspection  Service  inspector  at  Hew  York  Gity 
testified  that  on  June  7  he  found  in  the  first  car  an  average  of 
13  to  lS)i  "taming,"  1  to  2^  "firm  ripe,"  and  the  balance,  Bbfo 
green,  and  that  the  car  did  not'  grade  IKS.  No.  1  on  account  of 
decay  and  on  account  of  the  amiount  of  scars  aind  olemiishes."  His 
certificate  showed  an  average  of  25  to  25;o  minor,  and  11  to  12* 
serious  scars  and  "blemiishes.     He  noted  that  "m.any  wrappers"  were 
"v.,'et,  due  to  decay,"  which  averaged  9  to  10V-,  referred  to  as 
"soft  rot."     On  June  10,   in  the  other  car,  Federal  inspector 
at  Jersey  ^ity  found  that  "aroproximately  75-p''  of  the  tom.atoes 
were  "mature  green,  IS^Jo  turning,        ripe  and  firm^.  Averaging 

decay,  consisting  of  Soil  Eo':  and  rhoma  Rot,  various  stages. 
Ra.nging  from^  15  to  SO^'s,  averaging  approximately  20:S  condition 
defects  consisting  of  tomatoes  affected  hy  numerous  dark  brown 
spots  scattered  over  surface  of  tomatoes  and  shoulder  scars." 
The  shipment  then  failed  to  grade  U.S.  V,o .  1  only  account  decay, 
dark  brovai  spots  and  shoulder  sca.rs. 

Rul^ings  includ£d_in  ^ecis_i^Dn. 

1.     ITothing  w?is  said  v;hich  ^mconted  to  an  express  warranty 
as  to  quality  of  the.  tomatoes.     'The  --gent's  st'^tem.ent  to  Kemp  xhat 
"bang  up"  stock  v/as  reouired,  and  his  inquiry  as  to  whether  the 
tomatoes  would  "carry,"  in  connection  with  ICem.p's  answering  state- 
ments,  seemed  to  have  been  a  part  of  the  trade  talk  of  the 
negotiating  parties.     The  com^plainants  knew,  however,   that  the 
tom.atoes  were  being  purchased  for  shipment  to,  and  resale  at, 
New  York  ^ity. ,  The  complainants  knew  that  the  tomatoes  would 
have  to  be  in  "suitable  shipping  condition"  for  the  'purpose  stated 


2.  '  '■'■'he  evidence  was  insufficient  to  snow  that  respondents, 
"by  or-'iering;  the  second  car  held  at  Jersey  '^ity,   could  "be  held  to 
have  constructively  accepted  it.     -^ince  there  was  not  a  con- 
structive acceptance  of  that  cj^rload,   the  refusal  of  the  respond- 
ents to  take  possession  v-as  a  rejection  thereof,  hut  not  a 
rejection  without  reasonahle  cause.     There  was  nothing  in  the 
record  to  indicate  that  the  extent  of  decay  disclosed  "by  the  . 
inspection  nade  of  the  tomatoes  at  destination  was  caused  hy 

the  manner  in  v^hich  the  shipments  were  handled  in  transit. 
It  was  helieved  that  the  developnient  of  Soil  5.ot  and  Phoma  Hot 
during  transit,  averaging  5^  at  destina.tion,  for  the  five-dp„y 
period,  -June  5  to  Jiune  IG,  and  the  oresence  of  "numerous  dark 
hrown  spots  scattered  over  the  surface  of  the  tonatoes"  ranging 
from  15  to  oO'i:  and  averaging  20jo,  wa^s  evidence  of  lack  of 
suitahle  shipping  condition. 

3.  "   '■''ith  ref-^rrence  to  the  first  ctir,  although  lack  of 
saitahle  shipping  condition  v^/as  r'.ot  alleged  hy  respondents  in 
tneir  ansv:er  "as  a  defense  or  pa.rtia.l  defense,  it  was  shown  "by ' 
the  evidence.     At  loading  point  on  Juno  3,  there  was  "less  than 
■l^o-'decay,  and  four  ar-ys  later  soft  rot  developed,  averaging  from 
9  to  lO'io.     riaving  accepted  the  tomatoes,  although  they  were  not 
in  suita"ble  shipping  condition,   respondents  must,  pay  complainants 
tne  diminished  price.     Complainant  was  av;arded  S191.8S,  plus 
interest.  - 

S-2733,  August  25,  -1941,  Docket  3719:     (S.P.)  ■ 

SCAUDKSTT  PACKOa  C0_^  ,_3AiTaSS,  _CALI?^  v.J3_^L^  2^:^ZA_BR0pRAGE 

co_^,j:nipApgLis_^  ¥j:m. 

JLic^lfl'cion  charged:     Pail  Lire  truly  a.nd  correctly 

to  a.ccoujit  for  10  carloads  of  grapes  handled 
■    on  joint  account. 

Principal  poj^nts_involved :  The  rule  as  to 

divisi"bility  of  contract?  is  one  of  interxsre- 
tation  and  does  not  a'oply  wiaere  -parties 
manifest  different  intention;     a,  promise 
modifying  the  agreem.ent,  "but  -I'ltho^Jit 
consideration,  is  not  enforci"'ole . 
Order:     Complainant  awa.rded  $34.91. 

^^.^^i"'- i"^^  of  Pacts 

On  or  a"lTout  July  18,  1939,  through  a  "broker,   the  parties  to 
the  complaint  entered  into  a  joint  account  agreement  •\rhere"by 
complainant" was  to  ship  from.  Sanger,  California  to  respondent  at 
i'iinneapolis-,  10  carloads  of  grapes  at  a  guaranteed  cost  of  50^ 
per  "box  f. o.-"b.  California  loading  point,   the  mem.orandum  of  sale 
stating:     "'fcen  freight  and  icing  charges  and  all  other  charges 
incident  to  transportation,  also  guarantee  less  deposit  of  $100, 
cartage  and  additione.l  auction  charges  have  "been  deducted,  the 
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profits  are  to  be  split  50-50  'between  hufet  and  seller  after  all 
the  10  cars  are  shipped  a.nd  sold  =*'*=^."     The  first  car  was  to  be 
shioioed  on  August  5.  '  On  July  24  complainant  wired  the  "broker  that 
"*-'*-*50"i  overage  should  "be  paid  at  time  of  sale."     The  "broker 
vired  resDondent  that  "**'*'shioper  insists  wants  check  each  car 
his  share  of  profit,  time  car  sold"  and  respondent  ansv/ered 
"Okay  will  msil.  checks  profit  each  car  af ter.  sold*-"^* .  " 
Shipments  were  made  pnd  the  cars  were  accepted  "by  respondent, 
who  did  not  remit  complainant's  share  of  profits  on  each  car  st 
the  time  sold.     Complainant  contended  that  respondent,  "by 
agreeing  to  mail  checks  for  profits  on  each  ca.r,  as  sold,  agreed 
to  accoroit  for  each  car  as  a  separate  tmit,  and  asked  for  an 
award  of  reparation  on  that  "basis. 

Respondent  -rendered  an  accounting  after  all  10  cars  v/ere 
sold  in  which  it  shov/ed  that  profits  v/ere  m-ade  on  5  cars  "but 
they  were  miore  than  offset  "by  losses  on  the  remaining  cars. 
Respondent  asserted  that  by  agreeing  to  so  mail  checks  he  simply 
agreed  to  change  the  time  of  payment,  but  that-  he'  did  not  thereby 
agree  to  cnaaig'e  the  method  of  accounting. 

Suling_&  inc^luded_in  3&;Ci_sion'  .  ■ 

.  •  1.     '-i-ne  original  contra.ct,  under  the  to^rms  of  which  com.plaln- 
ant  v/as  bound  to  deliver  the  grapes  to  respondent  and  respondent 
to  pay  to  complainant  50(f  "per  box  plus  l/2  of  any.  profits  realized 
on  the  10  carloads  as  a  v/hole,  was  the  only  enforcible  a.greement . 
Under  the  nev;  agreement  respondent  promised  to  send  the  checks 
before  the  time  it  would  have  had  to  send  themi  under -the  original 
contract.     If  the  contention  of  the  complainant  as,  to  the  in- 
terpretation of  this  agreement  were  correct,   respondent  agreed 
to  make  payment  which  would  ;Qossibly  have  been  greater  than  those 
which  it  would  have  had  to  make  under  the  original  contract, 
and  v/hich  could  not  possibly  have  been  less  than  the  payments 
under  the  original  contract.     In  exchange  for  this  promase  of 
resTOondent,   com"olainant  did  nothing  and  -oromised  nothing.  It 
did  not  do  any  act  or  make  any  promise  to  do  anything  that  it 
\'as  not  already  bound  to  do  under  the  original  contra.ct.  'I'here 
was  no  possibility  that  the  respondent  would  receive  a.ny  benefit 
as  a  res'.ilt  of  his  prom.ise.     J^'inally,   complainant  did  not  suffer 
any  detriitient  as  a  result  of  his  reliance  upon  respondent's 
promise,     '-i-'hus  it  was  apparent  that  the  agreement  by  the  respond- 
ent to  pay  for  each  car  at  the  time  it  was  sold  was  not  supported 
by  a  consideration  and  was  not  enforcible. 


2.  Consideration  was  given  as  'to  "hether  the  contract 
was  divisiDle.     Since  there  vas  adefinite  price  per  crate 

?nd  a.  definite  rjomher  of  crates  in  each  car,  the  purcnase  "orice 
of  each  car  was  easily  and  definitely  ascertaina-ole.     Such  an 
arrangement  standing  alone  v-ould  usually  imply  a  divisilDle 
contract  in  which  each  c air  v/ould  "be  treated -  as  a,  single  ujiit 
to  "be  accepted  and  paid  for  as  a  set)ara:te  .sale.     The  rule 
that  such  circumstances  ■  indicate  a  divisihle  contra.ct  is 
merely  a  rij.le  of  interpretation,  hov/ever,  and  does  not  apply 
if  the  parties  have  raanifested  '^  contrary  or  different 
intention.     In  this  case,  "by  --igreeing  th'^t  the  profits  were  to 
"be  split  "after  all  the  ten  cars  are  shipped  and  sold"  t'he 
parties  clearly  indicated  thrt  this  phase  of  the  tr.-^nsaction 
was  to  "be  treated  on  the  "basis  of  a  single  contract  for  all 
ten  cars.     Consequently  the  rule  that  under  such' circumstances 
a,  divisi"ble  contract  is  intended  does  not  p,-p'olj ,   for  the 
reason  tha.t  a.  different  intention  wa.s  manifested  oy  the  parties 

3.  Hespondent  failed  truly  and  correctly  to  account  in 
respect  to  the  shipment  of  10  carloa;.ds  of  grapes.     The  parties 
in  their  negotiations  and  in  their  pleadings  stated  that  the 
consignment  wa.s  for  10  carloads,  "but  complainant  listed  11  cprs 
as  shipped  and  respondent  accounted  for  11  cars  in  its  account- 
ing contained  in  the  record.     Since  neither  "oarty  objected., 

the  accounting  on  the  basis  of  11  cars    was- accepted.  Jive 
cars  resulted  in  net  profits  of  £482.10  and" six  resulted  in  a 
net  loss  of  $538. IS.    Respondent  collected  from  the  carrier 
claims  amounting  to  $128.74.     Thus,   the  profit  on  five  cars 
plus  £126.74  amo^jnted  to  S610.84,  or  ^72. 66  more  than  the  losse 
on  the  remaining  six  cars,  to  one-half  of  which,  or  $35.33, 
complainant  was  entitled.     Respondent  paid  complainant  $1.42  on 
one  car,  leaving  S34.91  due  comrolainant ,  for  which  amount  com- 
lolaina.nt  was  awarded  reparation. 

S-2732,   oept.  27,  1941,  Docket  3942:  (&.?.) 

C.R._  SpF\'3LAITD,_JiSSI3fH]S  0?_J_^J.  CLASSIH  , _dpingi_bus i ne s s  as 
nORTHW3S-pp_SROpRAGE_CO.^  ST^  iilH^^  I-_C^S^  KATES  & 

SOKS^  HUSKOGSS^  OKLAHOMA. 

Yiplf^ti_on  charged:     failure  to  account  for 
respondent's  share  of  the  loss  incurred 
on  two  shipments  of  strawberries  handled 
on  joint  account. 

?rj^ncipal_  po_int_  involved:     As  respondent  was 
not  subject  to  license  it  could  not  be  held 
to  have  violated  section  2  of  the  act. 

Order;     Corn-plaint  dism.issed. 


Out  line  of  _Facts. 

CoiRplninpnf  alleged  that,  on  May  9  and  10,  19o8 ,  respondent 
consigned  to  complainant's  assignor  two  ca.rloads  of  straw"berries , 
to  be  sold  for  the  joint' acco-ont  of  the  complainant's  assignor  and 
respondent;     that  a  total  loss  of  $582.44  v/as  sustained  on  the  tv/o 
shipments,  for  one-half  of  v/hich  an.av/ard  was  sought. 

A  copy  of  the  complaint  was  served  on  respondent  on  April 
12,  1941,  "but  no  answer  was  filed. 


Ruling_ihcluded  in_I)ecj^sioh 

Hespondent  was  not  subject  to  the  provisions  of  the  Perish- 
able Agricultural  Commodities  Act.    Although.' the  complaint 
alleged  that  respondent  was  licensed  a.t  the  time  of.  the  trans^ 
actions  involved.  Departmental  records  showed  that  respondent 
has  not  been  licensed  since  Jijiie  23,  1937.     It  was  clear  that, 
so  far  as  tne  evidence  contained  in  this  record  was  concerned, 
respondent  was  not 'a  co.mmission  merchant  or  a  broker.  -here 
was  no  allegation  or  proof  that  these  strawberries,  or  any  other 
com.modities  shipped  in  interstate  commerce  by  respondent,  were 
other  th'an  commodities  of  its  own  raising.     Under  the  circum- 
stances,  respondent  could  not  be  held  to  be  a  violator  of  section 
2  of  the  act,  since  that  section  a.pplies  only  to  comm^ission 
merchants,  dealers,  -or  brokers.     The  complaint  was;  therefore 
dissiissed. 

S-2734,  October  2,  1941,  Socket  4020:  (^.P.) 

S.D._E7EL0FP_CC._^  PHILADELPHIA^  PA_^  v.  DAVID_GOLDSAMT  ,_IIIC .  , 
pi^- XOp:_j_  il.Y.  •  .  ,^ 

Violat_ion  charged:     Ja.ilure  to  pay  agreed 
Torice  for  a.  carload  of  cauliflov;er . 

Prj^ncips.l  poj.njt  involved:     Failure  to  pay 
M-4  balance  due  on  purchase  was  in  violation 

of  ^he  act. 

Orde_r:     Com.pla.inant  awarded  $24,  plus  interest. 

Out_lj.n_e  of  Pa.cts 

On  or  about  January  27,  1941,  resriondent '  s  agent,  after 
inspectin.g  the  •  ca,uliflov;er ,  purchased  a  carload  which  had  been 
shipped  from  Arizona  to  Philadelphia.     The  purchase  was  made  at 
$1.75  per  crate,  or  $475.22  f.o.b.  Philadelphia,   for  diversion 
to  New  York  '^ity.    The  cauliflower  was  accepted  by  respondent  a,t  . 
New  ^ork  and  the  s-om  of  $452.22  paid  on  the  account ,  leaving  an - 
unpaid  bala,nce  of  $24,  for  which  complainant  asked  an  award. 


A  cOTo.y  of  the  complaint  vas  served  on  respondent  on  July  19, 
1941,   Dut  no  ansv-er  v;ps  filed.     However,  on  May  7,  1941,  res-oondent 
wrote  to  the  Department,   stating  that  the  matter  would  amicaloly 
settled  as  soon  as  its  salesman  returned  fron  a  trip  out  of  tov/n. 
Settlement  vas  not  made. 

Ruling_incl^uded  in__13ec_ision 

The  failure  of  respondent  to  pay  complainant  the  "balance  of 
$24  was  in  violation  of  the  Perisha"ble  Agricultural  Commodities  Act. 
Complainant  was  av/arded  S24,  plus  interest. 

S-2736,  October  2,  1941,  Docket  3810:  (Hearing) 

JAMES  TOSZI  6:  C0^AI\Y,_ST0CKT01,  _CALOj:.  Z-_H^  3TJEEH3T3I1T_&_C0.  , 

M I  Li^ypa ,  _wi  SGOKSIE . 

■  _)[iolatj-on .  charged;     failure  to .  pay  for  a 
carload  of.  peaches. 
■    '     Z^ihcipal  point,  involved:     'jvepter  weight 

should  "be  given  to  I'ederal-Stp.te.  inspection 
certificate  than  to  uncorrohorated  testi- 
'  mony  'of  -  respondent. 
Order:-    Complainant  awarded  $574.40,  plcis 
interest- 

On-  or  ahout-  August  5,  1940.,  through  a.  "broker,   complainant  sold 
to  respondent  one  carload  of  U.S.  "Ss:tra  No.  1' Hale  peaches,  consist- 
ing of  1008  lugs  at  55'^  per  lug,  l.o.b.  shipping  point  California, 
plus  a  precooling  charge  of  i?20,  making  the  ,  total  sales  price  $574.40. 
Complainant  on  August  3  diverted  the  pe-^ches  to  Milwaukee,  ^'^isconsin, 
where  they  wore  due  to  arrive  ao-i,  ':  Aug^jst  4,  ^nd  v/here  they  were 
accented  "by  res-oondent,   '^■id  shixTic;:!"-  lator  "?=de  to  Detroit,  Kichiga,n, 
for  sale  at  auction.     Comol'^ inant  ?skec.  for  an  a.v:ard  in  the  amount 
of  the  purchase  price. 

Hespondent  filed  a.n  ans^'rer,  alleging  that  the  peaches  vrere  in 
poor  condition  v/hen  they  arrived  in  Milwaujcee,  and  could  not  have  "been 
at  the  time  shipped  from  California  "U.'^.  Extra  No.  1";  that  respond- 
ent was  una"ble  to  use  the  peaches  and  therefore  had  them  shin-oed  to 
Detroit  where  they  v/ere  sold  at  auction,  netting  $385.19. 

Deposition  of  James  Tozzi  supported  the  material  allegations 
in  the  compla.int ,  and  attached  to  the  deposition  was  a  ?ederal-3tate 
inspection  certificate,  showing  that  the  peaches  graded  U.S.  Extra 
No.  1. 
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Rulings  included_in  Decision 

1.  The  peaches  vere  U.S.  Extra  No.  1,  as  shown  by  Federal- 
State  inspection  certificate.     Statements  in  the  inspection  c ertifi- 
cate  are  prima  facie  evidence  and  greater  weight  should  "be  given 

to  the  certificate  than,  to-  the  unco rroho rated  testimony  of  respond- 
ent.    Furthermore,  if  it  were  believed  that  the  inspector  was  in 
error,  an  appeal  inspection  could  have  "been  secured.    Also  the 
condition  of  the  peaches  might  have  materially  changed  "betiA'een 
the  date  of  sale  and  the  time  they  were  finally  resold  at  auction 
in  Detroit,  Mich. 

2.  Respondent's  failure  to  ma,ke  payment  v/as  in  violation  of 
the  act.     Complainant  was  awarded  $574.40,  plus  interest, 

S-2737,  October  2,  1941,  Docket  3885:     (Hearing)  ' 

L._GILMBPE  C0|4PAi\IY,_CHICAG0_L  lLL.._v^  H._RySEK STEIN  &  COMPMY, 
M ILWAUPE ,  _WI  SCON  SIN . 

Violation  charged;     Failure  to  pay  for  a 

carload  of  grapes. 
£riricipa,l  poi^nt^  involved :     Failure  to  pay 

purchase  price  vms  in  violation  of  section 
■  2  of . act . 

Order;     Complainant  awarded  $527.55,  plus 
interest. 

OutlJ-ne  of  Facts 

On  or  about  October  14,  1940,  complainant  sold  to  respondent 
one  carload  of  Tokay  grapes,  consisting  of  1,115  lugs,  at  $1  per 
lug,  f.o.b.  Chicago,  or  a.  total  net  price  of  $527.65,  based  on  in- 
spection and  acceptance  on  track  Chicago.     Com.plainant  diverted  the 
car  from  Chicago  to  Hilv/aukee,  Wi?.  and  the  grapes  were  accepted 
by  respondent,  who  failed  to  pay  for  them.     Complainant  asked  for 
an  a.ward  for  the  amount  of  the  purchase  jjrice.      Deposition  of 
the  Vice  President  of  the  complainant  company,  with  the  exhibits 
attached,  supported  the  material  allegations  of  the  complaint,  and 
showed  in  effect  that  the  grapes  conformed  to  the  contract  of 
purchase  and  sale. 

Ruling_included  i.n_Decision 

Respondent  violated  section  2  of  the  act  by  failing  to  account 
to  complainant  in  respect  to  a  transaction  involving-  the  shipment  of 
a  perishable  agricultural  commodity  in  interstate  commerce.  Com- 
plainant was  therefore  awarded  $527.55,  plus  interest. 
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S-2738,  Octoljer  2,  1941,  Docket  3913t  (Hearing) 

CC^' JilLWKEEj,  j[I  SCONS  IN. 

Vi-^llition  charsed:     failure  to  pay.the.  •'  ' 
full  contract  purchase  price  for. a 
carload  of  oranges.  •  - 

Princj-pal  roint-  involved-  ,  Failure  to  pa.y: 
purch'qse  T)rice.  \v?s  in  violation  of         ■-■  ' 
section  2  of  act.         :      "  ,  '  '■ 

Order :     CoinT)lainant  aivardcd  $8?3.59, 

■   plus,  interest .    "         '     "  • 

Outline  of  ?actg 

On  or  about  January  30,  1941,   complainants  sold  to  respond- 
ent-one carload  of  3uddy  Brand  ■California  Savel  Oranges,  consist-' 
ing  of  452'"'obxes,  at  the  totaJ.  contract  price  of  c;-973.59,  shipped 
from  Riverside,  California  to  Lilwa''alie8 ,  ^--isconsin.     The  oranges  - 
were  inspected  and  accepted  on  track  a,t  I-iiv;auV:ee  on  January. 30.  •  • 
Respondent  paid  complainants  i;100,  and  complainants  asked  for  an 
av;ard  in;; th.e  amoijint  of  S373.59.     De-oosition  of  3'red  .Andrews 
supported  the  ma.terial  allegations  of  tne  complaint. 

Ruling__included  i.n_3e.cis_ion 

Respondent  violated  section  2  of  the  Perisha''cle  Agri- 
cultural Commodities  Act  in  failing  to  make  full  payraent  for 
the  oranges.     Complainants  v-ere  av/arded  $373. 59  ^  Pl'is  interest. 

S-2739,  October  2,  1?CL,  Tooket  3943:  ;Hearing. 

L._GILIAEDS  COMPi.!>;  -''.  ••.  r  m  /  v  , '  i%I.HCj:  fi...>:^-if:'---il'I  ±  GO.  , 

MILWAIjp3,_wiSC0N;;/^    \  "'  "-~ 

Yiola'v;i_on.  charged:    Unjostifiod  rejection  of 
,    '  a  carload  of  grapes. 

:■   \  Z-i^cipal  point_  invo].v^_:     Frerondc^ra-nce  of 

evidence  showed  that  grapes  confon?ied  to    :    :  ' 
specifications . 
'"'Order:.   .Com.T^.lainant  awarded  $33.5,  plus    ■  '  • 

interest .  '     .  .  ■  ,    .  ■ 

■  Outline  of__?acts 

On  or  abort  October  14,  19^,0,   complainant  sold  to  respondent 
one  carload  of  seealess  grapes,   consisting  of  117.5.  lugs  at  $1  per 
lug,  or  £512. .87  f-.o-.b-.  -^Chicago,   Illinois.     Complainant  diverted 
the  grapes  from.  Chicago  ,  and  te.nde'red- the  carload  to  respondent  ^t 
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Kilwaiilcee,  Wisconsin,  "but  respondent  failed  and  refused  to 
accept  iti     S'olloving  the  rejection,  complaina.nt  made  resale 
at  the  net  price  of  $377.87,   resulting  in  a  net  loss  of  $235, 
for  which  an  award  was  requested. 

No  answer  to  the  complaint  was  filed  "by  respondent,  "but 
an  answer  was  filed  in, the  disciplinary  case,  against  the  re- 
spondent, denying  a  violation  of  the  act  in  connection  with  this 
shipment . 

Rulings  included_in  Decision 

1.  Deposition  of  the  Vice  President  of  complainant  company 
was  clear  and  definite  and  supported  "by  exhibits  definitely  show- 
ing that  the  grapes  .were  sold  on  the  "basis  of  "inspection  and 
acceptance  track  Chicago." 

2.  Complainant  showed  "by  a  fair  preponderance  of  the 
evidence  that  the  grapes  conformed  to  the  specifications  of 

tne  contract  of  purchase  and  sale,  and  the  rejection  "by  respond- 
ent was  v,rithout  reasonable  cause.  Com.plainant  was  awarded  $235, 
plus  interest.. 

S-2741,  October  4,' 1941,  Docket  4013:  (S.P.) 

GUY  C._DOTKE,_EATON^  COLOEi^O_v^  McPlZIS_BROpHAGE_COtI?AM , 
SPRINGFIELD, _Mq.  ..." 

Violation  charged:    Failure  to  pay  for 

a  carload  of  potatoes. 
Prj.ncipa_l  poi^nt  involved;     Failure  to  pay 

purcha.se  price  was  in  violation  of 

section  2  of  act. 
Order:     Complaina.nt  av/arded  $133.20,  plus 

interest . 

Outline  of  Facts 


On  or  about  January  28,  1941,   complainant  sold  to  respond- 
ent a  carload  of  potatoes  at  855?  i^er  cwt.  or  $133.20  delivered 
Springfield,  Mo.     Shipment  was  made  from  Lucerne,  Colorado  to 
Springfield,  Mo.,  and  the  potatoes  were  accepted  by  respondent, 
who  failed  to  pay  for  them.     ComTDla.inant  asked  for  an  award  in 
the  amount  of  the  purchase  price. 

The  respondent,  on  July  15,  1941,  admitted  the  allegations 
in  the  disciplinary  complaint,  including  this  transaction,  s,nd 
waived  an  oral  hee.ring. 

Ruling_  in  eluded  i.n_Doc_isi_on 

Respondent  failed,   in  violation  of  section  2  of  the  act, 
truly  and  correctly  to  account  to  complainant  for  any  part  of  the 
purchase  price  of  the  potatoes.     Compla.inant  was  therefore  awarded 
$133.20,  plus  interest. 


S-2?4^,  OctolDer  4,  1941,  i^ocket  4Cl-ii  (S.P..) 


MATHE¥S  PRODUCE  COMPMY  ,_GHSSLSY^  COLOMO_v_^  McpSZIE_5H0pRAGE 
CO^._S?MGPIELI)_^  MO. 

_^iol8tion  _char£ed:     ??ilure  to  ppy  the  fr.ll 
contrpct  price  for  4  c?irlopds  of  poLHtoes. 

Principal  Eoii'-i  involved:     Failure  to  pay  total 
purchase  price  was  in  violation  of  section 
2  of  act. 

Order:     Complainant  av;a,rded  $409.80,  plus 

interest .  .  . 

Oujcline  of  ?acts 

On  or  alTout  January  .?,  1941,  complainant  sold  to  respond- 
ent four  carloads  of  potptoes  at  SOrf  per  c'wt .  for  the  potfitoes  in 
three  cars  and  at  80^  and  85(?  per  cwt .  for  the  potatoes  in  the 
other,  delivered,  less  freight,  heater  service,  and  "brokerage. 
Snipment  v/as  made  from  G-reeley,  Colorado  and  the  pota.toes  were 
accepted  "by  respondent,  who  failed  to  pa.y  a  "balance  of  $409.80 
on  the  purchase  price. 

On  July  15,  1941,  respondent  admitted  the  allega.tions 
in  a  disciplinary  complaint,  including  this-  transaction,  and 
waived  an  oral  hearing. 

^uling_included  i.n_Decisi,on 

Respondent  failed,   in  violation  of  section  ?  of  the  act, 
truly  and  correctly  to  account  to  complainant  for  the  total  purchase 
price  of  the  potato-s.     Cp'Tolainant  was  awarded  $409.80,  plus 
interest. 

S-2743,  Octoher  4,  1941,  Docket  4015:     (3.P.).  ■ 

ALFESDJITIDSTSIT , _STMS!I_j_  Ji II^IT . _v^  McpKZ IE_3R0pRAGS_C0MPAM; , 
SPRING?  I  ELD,  _I'0. 

•Xio_latj^on  charged:     Failure  to  pay  for  a 

carload  of  potatoes. 
Prj^n_ci2a.l  £oj,nt  involved:     Failure  to  pay  any 

part  of  purchase  price  vras  in  violation  of 

section  2  of  act. 
Order;     Complainant  avarded  $205.20  plus 

interest 
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Outline^  of  ?acts 

On  or  alDout  S'e'br-aary  13,  1941,   complainant  sold  to 
respondent  s.  carload  of  potatoes  at         per  cv;t .  or  $205.20  f.o."b. 
Stephen,  i>iinn.     'Shipment  wa.s  nade  from  Stephen,  Minn,  to 
Springfield,  Mo.,  and  the  r>ot.^toes  were  a.ccer)ted  "by  respondent, 
v'ho  failed  to  pa,y  for  them.     Complainant  therefore  asked  for  an 
award  for  the  amoiint  of  the  purchase  price. 

The  respondent,  on  July  15 ,  1941,  admitted  the 
allegations  in  a  disciplina.ry  complaint,   including  this  trans- 
action, and  waived  an  oral  hearing. 

Ruling_included  in_D£ci_s_ion 

Respondent  failed,   in  violation  of  section  2  of  the  act, 
truly  and  correctly  to  account  to  complainant  for  any  part  of  the 
purchase  price  of  the- potatoes  -     Complainant"  u'as  therefore  awarded 
$205.20,  plus  inte-rest. 

S-2744,  Octo"ber  9,  1941,  Docket  3695:  (Hearing) 

S.M._SAWpH,^ELC3DSS,  jy^C_^  v . _PASK0FI_BBO TH3RS  AND  COMPAHnT, 
PITTS3UEGH_^  PA. 

Viiolatlon  charged:     failure  to  acco^mt 
for  the  full  purchase  price  of  three 
carloads  of  pota,toes. 
Principal  pGint^s_invplvedt     J'or  carload 
■   accepted  "buyer  "bound  to  accoiunt  in" 

accordance  with  contract  price;  contract 
having  contemplated  diversion,  T3uyer 
-could  make  inspection  at  ultimate  desti- 

■  nation;     potatoes  in  two  cars  not  in 

■  suita"ble  shipping  condition. 
Order:     Complainant  av;arded  $402.75,  plus 

interest. 

Outline^  of_Fact_s 

On  or  a"bout  July  5,  1940,  complainant  sold  to  respondent 
three  carloads  of  U.S.  No.  1  grade  potatoes  at  $1.15  per  "bag.  or 
$275  per  carload,  f.o.l).  B'elcross,  N.C,     '%ipment  was  made  to 
respondents- a-t"  Berkley ,  V'a.  ,  where  the  cars  were  diverted  "by 
respondents'  to  Page ,  • ''i^.Ta.  ,  and  from  there  -to  PittslDurgh,  Pa. 
On  July  9,  upon  receipt  of  shipping  point  inspection  certifi- 
cates, invoices  and  hills  of  lading,  respondents  immediately  ' 
sent  complainant  a  check  in  payment  for  the  cars,  "but  on 
July  15,  when  the  last  two  cars  arrived  in  Pitts"burgh,  respond- 
ents wired  that  these  two  cars  arrived  heavily  diseased,  and 
that  they  were  securing  Government  inspection  and  would  handle 
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for  complainant's  account.     Res-oondents  stopped  payment  on  the 
check  issued  July  9  and-,su"bseQuently  tendered  a  check  for 
3142.10,     the  net  r)roceeds  of  s?le  of  the  three  carloads.  This 
check  was  refused  By  compla-iiiant ,  who.  asked  for  an  award  in 
the  amount  of  the  full  purchase  T)rice. 

Federal-State  certificates  of  inspection  at' shipping 
noint  showed  the  three  carloads  graded  U.S.  To.  1.  Official 
inspections  of  the  last  two  cars  on  July  15,  the  date  of  arrival 
at  Pittshurgh,   showed  that  the  potatoes  did  not  then  grade  U.S. 
Ho.  1.     The  condition,  of  one  car  v^a.s  shown  as  "%en  free  from 
decay  stock  is  firm.    .In  20"^  of  samples  no  soft  rot.,     in  70^ 
of  samples  less  than  1  to  Zyo ,  and  in  lOfo  of  samples  5-'b,.  averag- 
ing 2yo  for  lot.    Decay  is  Slimy  Soft  Sot  and  v.-et  type  Jusarium 
Rot  generally  follo'/ing  Late  Blight  TulDer  Rot.     In  addition 
irregularly  in  most  sacks  from  10  to  25^0  affected  with  Late 
Blight  Tuher  Rot."       In  the  other  car  it  v;as- shown  as  "ViJhen 
free  from  decay  stock  is  firm.     In  10%  of  sacks  no  soft  rot; 
in  50%  of  samrjles  1  to  ^-/b  soft  rot;     in  ZOyo  of  samples  5  to 
10%  soft  rot.  average  4%.      Decay  is  Slimy  Soft  Rot. and  wet 
type  FuGarium  Tuher  Rot  following  Late  Blight  Tuher  Rot. 
In  addition  3  to  20;o,  average  approximately  12^b:Late  Blight 
Tuher  Rot."     The  record  also  contained  certificates  of  the 
Pittsturgh  lepartment  of . Putlic.  Health  wnich  snowed  that  139 
oags  of  potatoes  from  these  two  cars  were  condemned  as  unfit 
for  food  ana  ''ere  consigned  to  tne  du^mp. 

ii.n  expert  plant  pathologist  testified  that  Late  Blight 
Luher  Rot  is  a  field  disease;     tha,t  it  does  j?-Ot  spread  from 
one  potato  to  another  during,  transit;     and  that  the  disease, 
in  order  to  oe  present  in  DOtatoes  at  destination,  must  ha.ve 
"been  present,   in  su'^ostantially  the  same,  amount,  at  shipping.  . 
point,  although  i  t ,  may:  have  "been  in  a  latent  form  and  not 
apparent  to  an  inspector  at  shipping  point.     He  also  testified 
that,  although  late  Blight  Tuter  Rot,   in  its  earlier  stages, 
is  not  always  aiopa.rent  on  the  potato  itself,   it  is  easily 
discernihle"  on  the  leaves  of  the  potato  plant  in  the  field 
hefor*^  the  potatoes  are  dug.     Complainant  submitted  de-positions 
stating  complainant's  potato  cvox)  was  examined  from    time  to 
tim.e  hy  the  ivitnesses  and  -that  there  was  no  evidence  of  the 
existence  of  Late  Blight  Tuher  Rot  or  any  other  disease  or 
defect. 

Rulin.gs_.  in_clude^d_in  Decisio^n 

1.     Rsspon.lents  did  not  correctly  accotmt  to  complainant  for 
the  first  crrload  of  potatoes,  ae  there  was  no  evidence  in  the 
record  that  this  shipment  was  ever  rejected  "by  respondents.  It 
arrived  at  Pittsburgh  on  July  11,  "but  no  com.plaint  ''as  ma.de  concern- 
ing its  condition,  even  t.hOTigh.-an  inspection,  made  the  day  of  its 
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arrival,  showed  the  potatoes  to  "be  in  poor  condition.  Moreover, 
this  shipment  v;as  not  mentioned  in  the  wire  of  July  15,  Tdv 
which  respondents  informed  coraplainant  that  the  two  other  cars 
in  question  were  heing  sold  for  his  account.     In  the  ahsence  of 
convincing  -  evidence  to  the  contrary,  it  must  "be  presumed  that 
respondents  accepted  the  potatoes  in  this  car  and  they  are 
iDound  to  account  to  complainant  in  accordance  with  the  contract 
"orice.     Complainant  v/as  therefore  av/arded  $376  plus  interest 
on  this  car. 

3.     The  contract  contemplated  the  diversion  of  the  goods 
from  Berkley,  indicating  that  it  was  intended  lay  the  parties 
that  inspection  as  provided  in  the  regulations  ("The  Buyer 
has  the  right  of  inspection  at  destination  ...  for  the  purpose 
of  determining  that  the  produce  shipped  complied  with  the 
terms  of  the  contract  or  order  at  time  of  shipment...")  could 
"be  made  at  the  ultimate  destination  of  the  shipments,     ^ov  the 
same  reason,  as  well  as  from  the  fact  that  other  shipments  of 
potatoes  purchased  from  the  complainant  liy  the  respondents 
had  "been  in  transit  for  a  similar  period  of  time  "before  in- 
spection, and  because  potatoes  are  not  a  highly  perishable 
commodity,  it  was  concluded  that  the  inspection  at  Pitts'burgh 
on  July  15,  was  made  within  a  reasonable  period  of  time. 

3.     The  potatoes  in  the  last  two  ears  were  not  in  suit- 
able shipping  condition.     The  inspection  certificates  issued 
at  Pittsburgh  showed  that  the  potatoes  had  a"bn6rmally  deteri- 
orated   between  the  time  of  shipment  and  the  time  of  arrival  at 
Pittsburgh, . and  there  was  nothing  in' the  record  to  show  that 
they  were  in  transit  an  unreasonable  length  of  time  or  that 
the  shipments  were  improperly  handled.     In  view  of  all  the 
revidence  .arid  giving  the  Federal  inspection  certificates 
issued  at  Pittsburgh  the  weight  they  deserve,  it  was  con- 
cluded that  the  evidence  preponderantly  shov;ed  the  exist- 
ence of  Late  Blight  Tuber  Rot  in  the  two  shipments. 

'       4.     On  July  15,'  respondents  properly  and  with  reasonable 
cause  undertook  the  sale  for  complainant's  account  of  the 
•pota,toes  shipped  in  the  last  two  cars.     The  act  of  diversion 
was  obviously  contemplated  in  the  contract  of  "ourchase,  as  the 
"cotatoes  were  sold  "for  diversion  on  the  respondents'  order," 
so  that  it  was  insufficient  to  constitiite  an  acceptance,  and 
the  act  of  payment  could  not  be  interpreted  as  a  waiver  of 
the  respondents'  rig'nt  to  inspect  the  potatoes  and  reject 
them  should  it  be  discovered  that  a  latent  defect,  render- 
ing them  unsuitable  for  shipment,  existed  at  the  time  of 
purchase.     Complainant  was  awarded  the  net  proceeds  of  re- 
sale of  the  two  cars,  $126.75. 
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S-2745,  October  9,  1941,  Docket  3991:  (^.P.) 

?AyL_P^  SCHOmimG-_,  HiOEKIS,_jiSIZONA_\-^  COOPSEMA^  jTJJIT  CO., 
MIIIr:MPOLlS,  jmi.  "  '  '' 

Vio^lati-on  £h.arged;     Unjustified  rejection, 
of  8.  c?rlc8.d- of  lettuce. 

Prj^nci'joal  ^oi^i  involved;     Lettuce"- was  of  " 
consideraoly  "better  ^rade  than' that  called 
for  in  contract.  -  '  '  ■ 

Order:     Complainant  avjarded  S  493.  90,  •  plus  interest. 

OuUine  qf_Facts   ■  ' 

On  or  alDout  ^elDruai^y "  6,  1941,  complainpnt  sold  to  respond- 
ents ?  oarloed  of-85?b  u.S.  No.  1  lettuce',  for  t'ne  net  price  of 
S551e85.   which  included  $30  top  ice,  f.o.h.  31  Centro-,  'Calif- 
Shipment  wac-  -lade  on  the  same  day  out  the  car  wa:s-  rejected  "by 
respondent  at  -""'inneapolis .     ComplaihanT;  ends=\.vored  to  make  resale 
in  Minneapolis,  "b-ut  was  unable  to  do  bo  and  therefore  d.iverted 
the  car  to  Chicago,   111.,  where  a  net  loss  of  $495. '93  was  sus- 
taaned  on  resale.   'Complainant  asked  for  an  award  of-  S495.93. 

"'r'.espcudent  claimed  that  the  lettuce  did  hot '  conform  to 
;.-pecif iv-aticns  of  the  contract,  wiring  complaiiient  on  the  day  of 
arri^.^ai  "ariived  and  is  satisfactory  except  very  ripe  and  dirty," 
and  later  "Federal-State  inspection  today  shows  83  percent 
USOne  3  percent  slimy  decay." 

Federal-State  inspection  at  -^1  Centre,  Calif,  on  Fe'bruary 
5,  1941  showed  that  the  lettuce  c;Ta.ded  U.S.  Eo.  1.     No  copy  of 
any  certificate  of  inspection  at  Minneapolis  on  the  day  of  arrival 
of  the  car  wa.s '  su'bmitted.     Investigation  failed  to  disclose  that 
a  certificate  was  is?ued  as  represented.. 

Ruling_included  i.n_3ecision ' 

The  lettuce  was  of  considera.'bly  "better  grade  t'n--^n  that 

called  for  in'  the  contract  of  sale  and "respondent ' s  rejection  was 

in  violation  of  section  2.     Complainant  wa.s  awarded  $493.90,  plus 
interest .    ■                         .  .  -  \    •  ■ 


-  755  - 

S-2747,  OctolDer  15,  1941,  Docket  3739:  (Hearing) 

5-_3jL  3Rimp,_INC._,_JACppNVILLS,_TEXAS_v^  5^71  S  3RgS^,_CEICA&p, 
ILLINOIS.    "  "         "  •      ■  •  ' 

Violation  charged:     Failufe  to  pa'y  for  tvo 

carloads  of  toiaatoes.' 
Pri_nci^al  ;£oint  Involved:     failure  to  pay 

any  part  of  contract  purchase  price  was 

in  violation  of  section  2  of  act. 
Order:     Complainant  awarded  $910,  plus 

interest. 

Outl ine  of_Facts 

■  On  or  aliout  June  21,  1940,   complainant  sold  to  respondent 
t\\'o  carloads  of  tomatoes  at  70-^  per  lug,  f.o.TD.  Rusk,  Texas, 
i^hipment  was  made  from  Husk,  Texas,  to  Chicago,  Illinois,  and 
the  produce  was  accepted  hy  the  respondent,  who  refused  to 

make  payment  therefor.    ■  .    .  ■ 

■  Respondent  was  present  at  the  hearing  .on  this  case,  and 
on  the  disciplinary  case  which  involved  these ■ shipments ,  with 
others,  hut  failed  to  enter  his  appearance  or  offer  any  defense. 

Ruling_ included  i.n_Deci.s_ion 

Respondent  failed,  in  violation  of  section  2  of  the  act, 
truly  and  correctly  to  account  to  complainant  for  any  part  of  the 
contract  purchase  price  of  the  two  carloads  of  tomatoes.  Com- 
plainant v/as  avfarded  $910,  plus  interest.  ' 

S-2748,  Octoher  15,  1941 ,  Socket  3803:  (Hearing) 

A;_LSYY  &'  J._ZMTNER_Cp._^         I^HA^ICISCO ,_CALI?^  1 . _DAV I S_3R0 S . 
CHICAGp,_ILL.  " 

Xiolati_on  charged:     failure  to  pay  for  a 

carload  of  tomatoes. 
Principal  p.o_int_  involved:     failure  to  pay 

any  part  of  contract  purchase  price  was 

in  violation  of  section  2  of  act. 
Order:     Complainant  awarded'  $685, plus 

interest . 
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•   Cujtline  of  ?acts 

Cn  or  about  September  5,  1940,  complainant  sold  to  respond- 
ent c?  cprload  of  tomatoes  at  90?^  per  lug,   f.o.b.  shiToping  point, 
or  $585  for  the  carload.     Shipment  v/as  made  from  '-^stsonTille, 
Calif.,   to  respondent  at  Chicago ,  111 . ,  and  the  tomatoes  were 
accepted  by  respondent,  who  failed  to  pay  any  part  of  the 
contract  purchase  -ovice. 

Respondent  did  not  appear  in  this  case  and  did  not  enter 
his  appea.rance  in  the  disciplinary  case,  although  personally 
present  at  the  time  of  the  hearing; 

"  Huling_in.cluded  in_I)ec5^sion 

Respondeat  failed,   in  violation  of  section  2  of  the  act, 
truly  a,nd  correctly    to  account  to  complainant  for  any  part  of 
the  contract  purchase  price  of  the  tomiatoes.-     Complainant  '^las 
awarded  $585.,  plus  interest. 

S-2753.  October  17,  1941,  Docket  4015:  (S.?.) 

F._L^  ^^HLMG,  j400RHpj),  J-IpJli._v^  McKENZpjBEOpSAOS  _C0  .  , 
SPHINGa;iELD,_Mg.  "  [ 

Violation  charged:     Failure  to  pay  for 

nine  carloads  of  potatoes. 
Principal  point  .involved;     Failure  to  pay 

purchase  price  v.^as  in  violrtion  of 

section  2  of  act. 
Order:     Complainant  a.warded  $2289.01, 

plus  interest . 

Outline  pf_Fa.ct_s 

During  March, •  1941,  com.nlainant  "sold  to  respondent  nine 
carload-s  of  Tiotatoes  for  the  total  net  agreed  price,  of  $2289.01, 
delivered  at  Springfield,  Mo.,  after  deducting  the  transportation  % 
charges  paid  by  the  respondent.     Shipment  was  made  from  points 
in  li'innesota,  and  the  potatoes  were  accepted  by  the  respondent, 
who  failed  to  pay  any  Dart  of  the  purchase  price.  Complainant 
asked  for  an  award  of  the  amount  due. 

Respondent  failed  to  file  an  a^nsv/er  to  the  complaint, 
but  in  a, disciplinary  case ,  on  July  15,  1941,  admitted  the 
allegations  in  the  disciplinary  complaint,  which  included 
these  transactions,  and  v^aived  an  oral  hearing. 

Ru]^ing_included  in_Deci^sion 

Respondent  failed,   in  violation  of  section  2  of  the  act, 
truly  and  correctly  to  account  to  complainant  for  any  part  of 
the  purchase  price  of  the  potatoes.     Complainant  v/as  avrarded 
§2289.01,  plus  interest. 
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S-3771,  OctolDer  25,  1941,  Docket  3913:  (S.P.) 
WILSNSKY_&_CO.\_'  CHICAGg,.._ILL_._  v._M^  BEHE¥SgN_,_  ATMORE^  ALABAMA 

X^olfitios  .charged;     Failure  to  ship 
potatoes  in  accordance  with  contract. 

Prj^nci^sl  point,  involved;  Ordinarily 
N-12  depositions  are  given  greater  weight 

than  affidavits. 

Order:     Complaint  dismissed. 

Oujtline  of  Facts 

Complainants  alleged  that  on  or  alDoat  Jixne  10,  1940, 
through  their  agent,  they  purchased  from  respondent  four  car- 
loads of  potatoes  v/hich  were  to  "be  shipped  from  Atmore,  Alabama, 
to  complainants  at  Chicago,  Illinois;  that  it  was  agreed  that 
if  the  potatoes  reached  destination  at  a  grade  lower  than 
provided  in  the  invoice  they  would  he  accepted  in  the  lesser 
grade  and  paid  for  on  that  Dasis;     that  complainants  had  no 
opportunity  to  inspect  the  potatoes  until  arrival  at  Chicago, 
when  an  inspection  v;as  made  showing  that  they  failed  to  meet 
the  contract  specifications  in  that  they  contained  excessive 
soft  rot  decay;     and  that  on  account  of  the  failure  of  respond- 
ent to  furnish  potatoes  as  specified  in  the  contract  complain- 
ants- suffered  a  loss  of  $268. 

■       Respondent  filed  an  ansv/er,  alleging  that  com.plainants ' 
agent  was  present  when  the  potatoes  were  Drought  to  the  load- 
ing platform,  where  they  were  graded,  sacked  and  loaded  into 
the  cars,  and  that  he  made  many  personal  examinations  and  v/as 
present  v/hen  Federal  inspection  was  made  and  was  supplied  with 
inspection  certificates;     that  it  was  expressly  agreed  that 
the  sale  was  to  he  for  cash  f.o.h.  platform  Atmore,  and  that 
respondent  gave  a  discount  of  5  to  lOrf  per  cwt.  helow  the 
market  price  in  consideration  of  the  transaction  "being  a  sale 
"on  the  groiuid  and  f.o.h.  Atmore,  Alahama,,  without  any  recourse 
on  me . " 

Respondent  submitted  depositions  to  sustain  his  contentions 
complainants  relied  on  sworn  statement  of  facts  a.nd  an  affidavit 
to  support    their  allegations. 

All  four  cars  v/ere  inspected  at  Chicago  and  the  inspection 
certificates  on  two  of  them  indicated  that  the  potatoes  conformed 
to  th-e.  contract  of  purchase  and  sale  and  v;ere  in  suitable  shipping 
condition.     The  potatoes  in  each  of  the  other  two    cars  were  to 
he  U.S.  Commercials  and. were  so  found  to  he  "by  Federal-State 
inspector  at  Atmore.    Federal  inspection  certificate  issued  at 
Chicago,  dated  June  14,  on  one  car  showed  that  it  was  restricted 
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to  condition  only  and:  to  the-  oortion  of  the.  lot  remaining 
in  the  car  a.t  time  of  inspection,     ''hat  percentage  -of  the 
potatoes  v/ere  removed  'by  -cOmplainan-ts  ':)rior  to  insToection  was 
not  shown.     I'ho  ins"oecti6h  made -  on  the  other  car  was  similarly 
restricted.  •   .    '  •■ 

Riiling__included  i.n_3ecis_ion 

Complainants  failed  to  establish  by  a  fair  preponderance 
of  the  evidence  that  the  'potatoes  did  not  conform  to  the  specif i- 
cntious  of  the  contra,ct  of  purchase  and  sale,     '-^'he  sworn  state- 
ments of  the  complainants  and  the  respondent  fis  to  material  facts 
were  in  direct  conflict.     Ordinarily  depositions  are  given  greater 
v/eight  than  affidavits.'    -^he  complaint  was  dism.is-sed. 

S-2772,  OctODer  37,  1941    iJocket  3812:     (^^.P.)  " 

MTHSW  JiERCOTJO ,  _IO;t]KGSTOiq-,  .OHIO  v .  _MES S I^A_3R0S .  _C0 . .IHC .  , 

SliAROE^  PA.  — " 

Violation  charged:     failure  to  pay  the 
full  contract  purchase  price  for 
100  hags  of  potatoes. 

Principal  poi_nt  involved:     Failure  to  make 
delivery  of  part  of  potatoes  sold  justified 
"buyer  in  vdthholding  amount  eoua,].  to 
additional  cost  of  replacement  purchase. 

Order:     Complaint  dismissed. 

■  Outline  of _Faci3. 

On  August  27,  194-0,  complainant  sold  to  resoondent  100 
ba.gs  of  Jersey  potatoes  at  $1.^0  per  "bag,  and  100  ""^ags  of 
Pennsylvania  potatoes  at  $1.25  per  "bag,   for    transoorbation  "by 
respondont's  trucks  f  rom- compla  inant '  s  rilace  of  business  in 
Youngstown,  Ohio,  to  Sharon,  Pa.     Complainant  delivered  the 
Jersey  potatoes  but  refused  to  make  delivery  of  the  Pennsylvania 
potatoes.  In  reiola.cement ,  res"oondent  claimed  to  have  purchased 
100  bags  of  Pennsylvania  potatoes  from  a  firm  in  Yotmgstown, 
for  which  he  was  obliged  to  pay  $1.45  per  bag,'  and  in  making 
payment  to  complainant  withheld  20'??  per  sack  on  these  100  bags, 
or  $20.     Com.plainant  asked  for  an  award  for  $20. 

Respondent  submitted  five  depositions  in  support  of 
his  contentions.     'Copies' of  t"nem  were  .  sent  to  complainant 
with  a  letter  of  May  25,  19^1,  with  notice  that  "he  was  allowed 
five  daj'-s.  within  which  to  reply  by  s-./orn  statement.    No  reply 
v;as  filed,  however.  '    ■  ; 
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Rul  ins;  _  i  nclude  d  in  _D  e  c  is  ion 

The  preponderance  of  .the  teptimony  v'PS  in  favor  of 
respondent.  The  failure  of  complainant  to  rnfke  delivery  of 
the  Pennsylvania  potatoes  in  accordance  vrith  its  contract 
WPS  vrithout  reasonal:)le  cause  and  respondent  vas  therefore 
justified  in  withholding  $20  to  cover  the  additional  cost 
of  potatoes  purchased  in  replacement.  The  complaint  was 
dismissed, 

S-3779,  Octoher  28,  1941,  Docket  2779:  (Hearing) 

RILEY-McJARLAxTD  C0_^ ,_CHI CAGO  ,   ILLINOIS_v^  H._RyBSNSTEIE;  & 
COM^AITI, J'lILWKEE^  WISCONSIN.  .  - 

Ziol^-^ioH  charged:    Unjustified  rejection 

of  a  carload  of  tangerines. 
Pri^nci^al  2oi_n_t  involved;     When  sale  made 
.H-35  -  DecemlDer  13,  shipment  held  and  diverted 

:     at  Duyer's  request  Decem"ber  19,  but 
■  seller  not  notified  of  refusal  until 
December  20  and  then  through  carrier, 
rejection  was  not  in  reasonable  time, 
Order:     Complaint  dismissed. 

Outline  of  ?acts 

Complainant  alleged  that  on  or  about  December  13,  1940, 
it  sold  to  respondent,  for  Winter  Haven  Packing  Co.,  a  carload 
of  800  boxes  of  tangerines  from  ''-■inter  Haven,  Florida,  "Chicago 
accer)tance  on  inspection  by  Standard  Inspection  Service  12/13/40 
as  reauested  by  respondent,"  at  $1.25  per  box  delivered;  that 
respondent  requested,  by  telephone,  that  the  car  be  not  diverted 
until  respondent  arrived  in  Chicago  on  .T3ecer!iber  14,  at  which 
time  he  would  give  diversion  instructions;     that  on  December 
14,  respondent  verbally  ■  reauested  comt)laina,nt  to  file  "team 
tra.ck  order  to  save  two  days  demurrage  and  divert  car  to 
Milwaukee";     that  it  was  not  until  December  20  that  respond- 
ent refused  to  take  delivery;     and  that  following  rejection 
the  tangerines  were  resold  for  $399.^^8,  or  at  a  loss  of  $251.32 
to  complainant,  for  which  an  award  was  requested.    An  assignment 
from  ''inter  Haven  Packing  Co.  to  complaAnant  was  attached  to  the 
conplaint . 

So  ansvfer  to  the  reparation  complaint  was  filed  by 
respondent,  but  at  the  hearing  on  this  case  counsel  for  resTDOnd- 
ent  reauested  that  portions  of  the  disciplinary  proceeding  v/hich 
■were  relevant  and  "oertinent  to  this  case.be  made  a  part  of  the 
record.    -In  the  answer  filed  in  the  disciplinary  case- it  was 
■alleged,  that  the  packages  of  .  tangerines  vjere  fraudulently 
"mismarked,"  about  one-third  of  them  being  undersized,  which, 
he  contended,  constituted  a  valid  defense. 
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Sulings  included__in  Decision 

1.  -he  evidence  on  tehalf  of  corrrplainant  aid  not  show 
tnrt  the  tangerines  met  the  contract  reouirenents  as  to  size. 
Attached  to  the  complaint  was  ?  telegram  dated  December  20, 
1940,   from  a  Federal  inspector,   reading  in  part  "Boxes  marked 
210  showed  223  to  257  count  per  "box.     Some  120  shov/ed  140  ■ . 
count . "  ■ 

2.  The  sflle  v;as  made  at  Chicago  on  Decerfiuer  I'^  ' and  the 
shipment  va.p  diverted,  "?t  the  request  of  res'oondent  on  December 
19,  to  Milwau^cee,  '-''i  scons  in.     ■'■hile  the  sale  vas  made  '^n 
December  13,   it  was  not  until  the  afternoon  of  Decem.ber  20  that 
the  seller  received  notice  of  the  refusal  of  the-  tangerines 

by  resT:!ondent ,  and  then  the  notice  was  from,  the  carrier  instead 
of  from  the  respondent.     '^his  wsb  not  v'ithin  a  reasonable  tim.e 
and  wf  s  in  violation  of  section  2  of  the  act.     However  it  was 
impossible  to  determine  the  amoLuit  of  damage  due  to  the  delay 
in  rejecting  the  shipment  or  ho'v  m.uch  of  the  alleged  loss  of 
$251-32  was  properly  attributable  to  the  fact  that  about  one- 
txiird  of  "the  tangerines  were  considerably  smaller  than  s;oecified 
in  the  contract.     'I'he' comipiaint  was  therefore  dismissed. 

S-2780,  October  2&,  1941,  Do  clue  f  3841 :  (o.P.) 

PHlL£JDSLPHIA_j_  fa;    •  ■  ■      '  -  -  - 

jJ_iolataon  char£,ed:     Dailure  to  pay 
nis  share  of  a  loss  incurred  on  a 
joint  account  transaction  involving 
a  truckload  of  beans. 

Prdncipal  po.in_t  involved;     Accounting  by 
i'i-25  i'Tew  York  dealer  to  respondent  uith  later 

written  report  to  complainant  was  not 
considered  a.  ratification  by  respondent 
'of  joint  account  transaction- 

Order:     Complaint  dismissed.  •  • 

0ut.l_ine  of  Facts     ■■  ■  ■ 

The  record  showed  that,  -prior  to  tnis  transaction,  the 
parties  participa,ted  in  the  handling  of  shi-om.ents  of  beans  on 
joint  account,   complainants  making  the  TDurchases '  in  Florida  and 
respondent  reselling  at  Philadelphia,,   or  on  other  ma.rkets.  On 
November  11,   1939,  respondent's  employee  wirsd  complainants 
that  DoLintiful  beans  were  selling  at  Philadelphia  at  $2.50  per 
hamper,  and  "unless  miOvem.enf  there,"  apparently  m.eaning  Delray 
Beach,  Florida,   "extremely  light  and  if  price  lidgh  today  want 
you  govern  self  according  m.ovement.     '-^'e  don't  have  to  havt;  them." 
On  November  12,   complainants  wired  respondent  that  shipment  was 
being  made  that  day,  and  on  November  13  respondent '.s  employee 
wired  "Prefer  you  place  load  beans  out  yesterday  elsewhere 
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personally  cant  see  anything  "but  loss  these  prices  iDeans 
fob."    During  the  afternoon  of  KovemlDer  1?,  complainants 
wired  respondent  that  the  market  v;as  stronger  and  "believe 
Mandell  Sdwards  will  buy  our  load  ..."     Respondent  answered 
.."Okeh  sell  Mandell  Edwards  ...  load  rolled  yesterday."  Com- 
plainants claimed  that  the  truckload  of  558  hampers  of  beans 
which  were  shipped  on  or  about  Fovenber  12  from  Florida  were 
diverted  to  J.  Schwartz,  New  York  City  (who  was  selected  by 
respondent  to  handle  the  beans)  v/ith  instructions  by  com- 
plainants to  Schwartz  to  sell  the  beans  on  that  market  and 
forvrard  the  report  of  sale,  together  with  the  net  proceeds, 
to  the  respondent  at  Philadelphia,  and  that  these  beans 
were  handled  by  them  and  respondent  on  joint  account,  and 
sought  an  av^^ard  for  one-^half  of  the  amount  of  loss  sustained. 

Ruling_incl_uded  i,n_Deci.si.on 

The  exchange  of  these  wires  seemed  to  support  the 
respondent's  contention  that  there  v;as  no  agreement  to  have 
the  beans  sold  at  'Bevj  York  City  for  the  joint  account  of 
the  parties.     The  mere  fact  that  J.  Schiirartz  reported  the 
results  of  the  sale  to  the  respondent  and  that  he  later 
included  the. amount  of  the  check  received  from  the  sale  made 
in  Hew  York  City  in  a  written  report  to-  the ■ complainants , 
dated  December  8,  1939,  was  not  considered  a  ratification 
of  the  transaction  as  a  joint  account  transaction.  The 
complainants  fon^rarded  the  shipment  to  J.  Schwartz  and 
remi.ttance  was  made  to  the  respondent  in  accordance  v;ith  the 
complainants'  instructions.     Since,  the  evidence  failed  to 
establish  a  joint  account  agreement  entered  into  by  the 
complainants  and  the  respondent,  the  record  was  insufficient 
to  subject  the  respondent  to  liability  for  loss  incurred  in 
handling  the  beans,  and  the  complaint  was  therefore  dismissed 

S-2783,  October  30,  1941,  Docket  3975:  (S.P.) 

FLORIDA  |;rIJIT  AND  .PR0DUCE,_INC^,_JACES0NVILL3,_FLA_^'  v.  ■ 
I-JPA^Pjl  GAPSvSZILLE,_PLORIDA/ 

Violation  charged:    Unjustified  rejection 
.  of  300  lugs  of  tomatoes. 
Principal  po_in_t s_invol ved :     Incumbent  on 
complainant  to  establish  contract; 
Statute  of  Frauds  of  State  of  Florida 
not  complied  with. 
Order:    Complaint  dismissed.. 


C-8 
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■"  .      ■  •  Outline  of  Facts  ■        ■    . . 

Complainarxt  alleged  that  on  Septem^/ber  10,  1940,  respond- 
•ent  reauested  complairiant  to  purchase  a  car  of  California  tomatoes, 
respondent  agreeing  to  take  half  of  the  car,  or  700  lugs,  at 
$1.60  per  lug,-  plus  IGi  per  lug  to  be  paid  to  complainant,  a 
total  price  of  $510;     that  the  tomatoes  vrere  shipped  to  coinplain- 
ant  from  G-uadalupe,  California  and  arrived  at  Jacksonville, 
Florida  on  SeptenlDer  18,  at  which  time  the  market  suffered  a 
decline  and  respondent  refused  to  take  them;     that  it  was 
necessary  for  complainant  to  place  in  storage  the  toriiatoes 
that  respondent  was  to  accept,  and  consign  som.e  of  them  to  he 
handled  to  the  hast  possible  advantage  in  order  to  prevent 
complete  loss;     that  complainant  received  $16  for  15  lugs 
and  $60  for  132  lugs,  or  a  total  of  $76;     that  the  remaining 
152  lugs  had  to  he  d-'junped  and  that  there  was  due  from  respond- 
ent "because  of  the.  rejection  $434,  for  which  amount  an  award 
was  requested. 

Respondent,  in  his  answer,  denied  contracting  for  the 
purchase  of  the  tomatoes.     Complainant  filed  a  sworn  statement 
of  facts  reiterating  the  allegations  of  the  com.plaint;  respond- 
ent's sv;orn  statement  of  facts  denied  the  contract. 

Huli_ng_included  iR_Decisi_on 

It  was  incumbent  on.  com.plainant  to  establish  by  a  fair 
preponderance  of  the  evidence  that  such  an  agreement  was 
entered  into,  and  it  failed  to  do  so.-     Furthermore,  section 
5780  of  the  Compiled  General  Laws  of  Florida  provides,  in 
substance,   that  no  contract  for  the  sale  of  any  personal 
property  shall  be  good,  unless  the  buyer  shall  accept  the 
goods  (or  part  of  them)  and  actually  receive  the  same,  or 
give  something,  in  earnest  to  bind  the  bargain  or  in  part 
payment,  or  some  note  or  mem.orandum  in  v/riting  signed  by  the 
party  to  be  charged,  or  his  agent.  '  It'  did  not  appear  that 
the  provisions  of  this  statute  weYe  complied  with.  The 
co'iplaint  was  therefore  dismissed. 

S-2798,  iMovem.ber  1^,  1941,  Docket  3900:  (S.P.) 

VALLEy_3-R0IiraRS  EXCKMGE,_SA1T_J0SE,_CALIF_.  v._H_.  LAPIDUS  &  SOITS, 
CHICAGO,IlLLIUOIS.  ' 

Xio_lation  charged:     Fai.lure  to  pay  the  full 
purchase  price  for  two  carloads  of  mixed 
vegetables . 

Z^'i.'^-cipal  point,  involved:     No  implied  warranty 
F-46  as  to  defects  which  inspection  should  have 

revealed. 
Order:     Complaint  dismissed. 
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Outline  of  Facts 

On  Novem'ber  17,  1939,  respondents,  through  their  agent, 
purchased  tvo  mixed  carloads  of  vegetables  from  complainant, 
174  crates  of  lima  iDeans  "being  included  in  the  shipments  at 
respondents'  direction.     They  were  o'btained  from  commission 
houses  in  San  Francisco  a.nd  Los  Angeles,  Calif.,  and  upon 
arrival  at  San  Jose  were  inspected  hy  respondents'  agent. 
Shipment  was  made  from  San  Jose  and  upon  arrival  at  Chicago 
respondents  complained  as  to  quality  and  condition  of  the 
heans.    They  accepted  and  paid  for  the  other  vegetables  hut 
treated  the  lima^s  as  consignments,  their  accounts  sales  show- 
ing 90  crates  sold  for  a  gross  of  $170.25  and  net  proceeds 
of  $104.53,  and  84  crates  for  a  gross  of  $57.40,  27  crates 
dumped  and  a  deficit  of  $8.27  on  the  second  lot.  Complainant 
claimed  the  "beans  were  purchased  "by  respondents'  agent,  who 
"inspected  and  accepted"  them  at  the  price  of  $3.25  per  crate 
f.o.h.  San  Jose,  and  asked  for  an  award  on  the  "basis  of  the 
agreed  original  contract  price. 

Respondents  contended  that  the  "beans  "v/ere  purchased 
as  "being  of  good  merchantable  quality  and  in  good  condition 
to  carry  to  Chicago";     that  upon  arrival  their  agent  was 
advised  that  they  would  "be  sold  for  complainant's  account, 
and  he,  in  turn,  conveyed  the  information  to  complainant. 
Respondents'  agent  testified  that  he  inspected  only  two  or 
three  crates  of  the  "beans. 

Rulings  i.ncluded__in  Decision 

1.  At  the  time  of  respondents'  agent's  inspection  the 
"whole  load"  was  on  the  platform,  and  was  available  for  a  more 
extensive  and  thorough  inspection  than  was  made,  and  there  can 
be  no  implied  warranty  as  to  defects  in  a  commodity  which  should 
have  been  revealed  by  the  buyer's  inspection  thereof. 

2.  The  record  supported  respondents'  claim  that  they 
were  authorized  by  complainant  to  handle  the  lima  beans  on  a 
consignment  basis.    Respondents'  agent  testified  that  he  showed 
respondents'  wire  of  November  24,  wherein  complaint  was  made 
tha.t  the  beans  were  sm.all,  shriveled  and  wormy,  to  complainant, 
who  said  "wire  your  hou-^e  to  do  the  best  you  can  to  minimize  the 
losses."    ^uch  statement  was  corroborated  by  respondents'  agent's 
answering  wire  of  Kovember  25  wherein  he  said  "Valley  agreeable 
handle  for  their  account  depending  on  you  minim.ize  losses." 

'^uch  testimony  was  only  inf erentially  den:"  ed  by  complainant. 
Since  respondents'  wire  of  November  24  referred  to  the  beans 
then  arrived  and  the  car  which  was  then  in  transit;  it  was 
e-^^ident  that  respondents'  agent's  answering  wire  related  to 
both  shipments.     The  complaint  was  dismissed. 
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S-2800,  lIovemlDer  15,  1941,  Docket  3765:  (Hearing) 

3ENJMnT_B_^  3MlTH,_ASSIGpE  IpR  TES  SEKEJIT  OF_CEEDITOHS_OF 
M._COSIEIELD_^  .ST^  LCyi3,J10 ._v^  -l-H,_skAPj_  PAYETTE , _IDAHg . 

Violatj^on  charged:     'Jn.instif ied  rejection 

of  six  cars  of  prunes. 
Pr_incipal  involved :     Since  impossi'ble 

to  reconcile  versions  of  parties,  the 
circix'ustances  .  surrounding  the  transactions 
?nd  tne  actions  of  parties  must  "be 
analyzed  to  determine  their  intention. 
Order:     Complaint  dismissed. 

Ou_tli_ne  of  Eacts 

On  or  alDout  August  17,  1939,  M.  Cornfield  sold  to 
respondent  six  carloads  of  U.S.  Ho.  1  prunes  at  55-:^  per  half 
"busael,  f«o.D.  Ereewater,  Oregon,  "bills  of  lading,  government 
inspection  reports,  and  invoices  to  "be  delivered  to  the  purchaser 
.at  Payette,  Idaho,  for  each  carload  as  shipped.    Beginning  on 
August  21  there  were  shipped  to  New  York,  rl.Y.,  6  carloads  of 
prunes  of  .the  kind,  amount  and  quality  agreed  upon,  as  shown  "by 
government  inspection  reports,  "out  the  "bills  of  lading,  invoices 
and  inspection  certificates  were,   through  mistake  on  the  part  of 
Cornfield,   sent  to  Ilev;  York  and  did  not  com.e  into  the  hands  of 
respondent  at  Payeti:e,  until  August  29,   concerning  which  respond- 
ent made  complaint  to  Cornfield.     In  a  telephone  conversation 
of  August  29,  appsrently  confirmed  "by  telegram  of  the  s  amt  date 
from  respondent  to  Cornfield,  a  new  contract  was  entered  into 
wherelDy  the  six  cars  would  be  returned  to  Cornfield  and  the 
money  already  paid  "by  respondent  would  "be  returned  to  him,  "Dut 
tiiere  was  disagreement  "between  the  parties  as  to  the  meaning 
or  intention  of  the  contract  of  August  29.     Cornfield  claimed 
respondent  authorized  him  to  sell  the  cars  "for  whom  it  nay 
concern"  and  file  a  claim  for  v/hatever  loss  v/as  sustained. 
He  therefore  sought  an  award  for  the  deficit  incurred  in  re- 
selling. 

Respondent  claimed  to  "be  released  from  responsibility 
with  reference  to  the  cars. 

RTiling_^included  in_De^c_isj^on 

Respondent's  rejection  of  the  primes  was  not  without 
reasonable  rause  and  not  in  violation  of  the  act.     '^ince  it 
was  im.possible  to  reconcile  the  two  versions  of  the  parties, 
the  circumstances  sxirrounding  the  transactions  and  the  actions 
of  the  parties  must  be  analyzed  to  determine  their  intention. 
Since  Cornfield,  through  no  fault  of  respondent,  failed  to 
deliver  the  necessary  papers  in  due  course  of  business,  respond- 
ent was  in  a  position  to  reject  the  cars  or  to  accept  delivery 
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and  recover  for  any  loss.    However,  he  elected  to  take  the 
matter  up  with  Cornfield,  and  persuaded  him  to  accept  the 
return  of  the  prunes.  ,  Cornfield  immediately  returned  that 
part  of  the  rjurchase  money  already  received  hy  him.     He  accepted 
the  return  of  the  papers.'    He  endeavored  to  resell,  and  finally 
resold,  the  prunes  for  his  own  account,  during  the  period  August 
30  to  September  5;    I^o  account  of  sales  ^ms  ever  rendered  to 
respondent,  and  no.  demand  v/as  ever  made  upon  him  for  any  loss 
on  the  prunes.    After  the  resales  were  made,  the  matter  was 
never  discussed  "by  the  parties,  either  "by  correspondence  or 
in  person.    Respondent  had  no  notice  of  any  claim  until  after 
the'  complaint  was  filed  on  January  15,  1940..    The  complaint  was 
therefore'  dismissed;.:  .■ 

S-2803,  Uovemt)er.  18,  1941,  Docket  3801:     (Hearing)  ■ 

DETROIT  TOKATO_&_PRODIJaHi_Cg.^  DSTRO ITj^ . M ICH^  Z-_.Hj^  PHILLIPS 
TRADING  CO|P'Ain;,_INC.„  .and  J'l-_JOmO_^  N0&ALSS.,_ARIZ01A . 

Vio.lati.on  charged:  i'ailure  to  deliver 
five  carloads  of  tomatoes  in  accord- 
ance with  contract. 

.Pri,ncipal  £oint.  involved:  Payment  "by  president 
M-15  of  respondent,  in  individual  capacity, 

v/ithout  responsibility  for  performance 
of  contract,  of  sum  equal  to  advance, 
Vk'as  good  consideration  for  compromise 
agreement. 

Order:     Complaint  dismissed. 

Oajtline  of  -  ?acts    '    '  .        '  " 


On  or  about. -Jxme  10,  1939,  respondent  contracted  to  sell 
and  to  ship  from  points. in  Mexico  to  complainant  at  Detroit, 
Mich.,  five  carloads  .of  tomatoes,  receiving  an  advance  of  $750 
on  the  purchase  price •  :  Respondent  failed  to  make  delivery  and 
the  corporation,  of  which- Mrs.  R.  Phillips  Parks  was  president, 
lost  all  its  assets  and  became  inactive.  ■  After  filing  an 
informal  complaint,  the  complainant  sent  Mrs.  Parks  a  letter 
dated  March  23,  1940,  stating;     "'Nov  we  want  the  money  we 
advanced  you  or  the  five  cars  as  our  contract  calls  for." 
Mrs.  Parks  responded  by  offering  to  give  complainant  her 
personal  check  for  $750  if  complaint  were  withdrawn.  3y 
letter  of  March  30,  1940,  complainant,  replied  "Send  us  your 
personal  note  as. you  stated  ...  We  will  write  the  U.S. 
Department  of  Agriculture  and  ask  them  to,  withhold  our  claim 
as  we  have  reason  to  believe  it  will  be  amicably  settled." 
Jot  some  reason,  the  note  was  not  delivered  but,  by  a  check 
for  '$200". and  by ■  authoriz ing  deductions  from  the  prices  of 
toma.toes  subsequently  purchas.ed  by  complainant,  Mrs.  Parks 
rem-itted  $750  or' more.  Complainant  asked  for  an  avirard  in  the 
amount  of  $4,534.30,  the.  difference  between  the  contract  price 
and  the  alleged  cost  of  tomatoes  purchased  to  replace  those 
which  respondents  failed  to  deliver. 
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Ruling__iiicliided.  ir_j3ecislori  " 

Goiriplpinant 's  letter  of  Marcch  30  iiras  constiaied  as  an 
Rccept£:nce-  of  Mrs.  Parks'  proposal  to.  settle  the  entire  claim 
for  $750.     It  could  not  'oe  said 'that  the  payment  of  $750,  that 
"being  an  imdisput'^d  portion  of  the  claim,'  wes^  r.ot  adeouate 
consideration  for  'the  coTm::roir.ise  agreement.     Mrs'.  Parks,   in  her 
individual  capacitv,  v/as  in  no  vv^ay  resporisihle  for  the  perforai- 
f-mce  of  the  contract  Vith  complainant.     Therefore,   since  the 
partial  r)a.yment  was  made  "by  one  not  obligated  to  jy&y ,   it  was 
good  consideration,  even  though  the  claim  oe  regarded  as  un- 
disputed and  liquidated  in  its  .entirety,     r^oreover,  it  v;as 
thought  that  a  single  unliquidated  claim  was  involved  herein — 
not  a  liquidated  claim  for  renind  of.  the, $750  advance  and  an 
unliquidated  claim  for  damages.     'Respondents  -'.^ere  not  ohligated 
to  refund  the  $750,  as  such,   in  the  ahsence  of  a  rescission 
of  the  corjtract,  which  would  he  inconsistent  with  the  complain- 
ant's cl.aim  for  damages  caused  "by  "breach  of  thp  contract.  The 
amou'it  of  the  advance  would  "be  m.aterial  only  in  computing  the 
damages  resulting  from  the  failure  to  deliver,   that  is,  the 
difference  'between  the  cost  of  replacement  and  t'ne  luipaid 
portion  of  the  contract  price.     There  being  one  lonliquidated 
claim  involved,  partial  payment  thereof  constituted  good  and 
sufficient  consideration  for  the  com/oromise  agreem.ent.  Since 
the  claim  presented  'by  complainant  was  compromised  and  settled, 
the  complaint  was  dismissed. 

S-2805,  Decemher  2,  1941,  J^ocket  3845:  ('^.P.) 

MICKAI^L  S._TORNaTOES^  CAKASTOTA.JT^Y .  v._SCEA.;TO^  P^^ODUCE 
CO^ '  ._SCEAj}TTO|  ,  _PA . ' ' 

Violati^on  charged:     'Unjustified  rejection 

of  tv/o  truckloads  of  onions. 
Principal  poj.nt^  involved:     Burden  of  proof 
,  .■  ■   -.         rested  on  complainant. 

Order;     Complaint  dismissed. 

Oijitlir.e  of  Pacts 

Complainant  claimed  that  on  'Tovenher  8,  1940,  he  sold 
to  respondent  2000  hags  of  onions,   represented  as  "good  stock," 
at  65i  per  SO-l'b.  hag  de'^.ivered  Scranton,  Pa.;     that  he 
tendered  to  respondent  2  truckloads,  totaling  660  "bags,  which 
were  rejected  hy  resiDondent  unjustif iahly ;     and  that  "because 
of  such  rejection  he  was  damaged  in  the  s-iura  of  $175,   for  v^hich 
an  award  was  asked. 

Telegrams  exc"nange"d  phoiifed  that  on  Hoveiuher  8  complain- 
ant confirmed  the  sale  of  1000  hags  of  onions  and  offered  to 
confirm,  an  additional  1000,  at.  55;f  per  hag;     respondent  con- 
firmed ,the .  purchase  of  1000  hags  or  more,  and  complainant  then 
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wired  he  would  "start  delivering  Monday  morning  2000  bags." 
Respondent  claimed  that  in  a  telephone  conversation  it  v/as 
specifically  made  a  part  of  the  Contract  that  the  onions  were 
"being  purchased  for  cold  storage  and  that  they  therefore 
should  "be  "fancy  onions,  and  Horseshoe  Brand";     that  the  onions 
tendered  on  ITovemlDer  11  and  Novemher  12  were  not  fancy,  not 
U.S.  No.  1,  iTiere  frozen,  soft  and  some  rotted,  and  were  not 
suitable  for  cold  storage;     that  when  the  onions  xirere  refused, 
complainant's  driver  talked  with  complainant  "by  telephone  and 
complainant  and  respondent  agreed  that  the  deal  was  called  off. 
Respondent  pointed  out  that  Federal  State  inspection  report, 
dated  lovember  11,  of  inspection  at  Canastota,  IT.Y.  ,  covering 
"Packer's  coimt  500  sacks"  was  not  sufficiently  identified 
with  the  load  of  330  sacks  which  arrived  at  5:30  a.m.  November 
11  at  Scranton,  Fa.,  axjproximately  157  miles  distant. 

Complainant  waived  filing  of  opening  statement  of 
facts  or  a  reply  statement.     This  meant  there  was  no  denial 
or  explanation  of  the  facts  as  alleged  in  respondent's 
original  answer  and  "additional  answer." 

Ru].ing_included  iii_Decisi,on 

The  evidence  was  insufficient  to  establish  that  respond- 
ent 's  refusal  to  accept  the  two  loads  of  onions  was  without 
reasonable  cause.     The  inspection  certificate  appeared  to  have 
been  made  prior  to  removal  of  the  onions  from  a  "warehouse." 
While  the  330  bags  com.prising  the  first  load  of  onions  were  not 
clearly  identified  as  a  part  of  the  500  sacks  inspected,  neither 
was  there  corroborating  proof  that  the  two  loads  tendered  were 
"frozen,  soft,  and  some  rotted"  and  did  not  grade  U.S.  Wo.  1. 
The  wires  exchanged  by  the  parties  did  not  set  out  any  ii;arranty. 
It  was  noted,  however,  that  the  respondent's  first  wire 
confirmed  the  purchase  of  three  loads  of  onions  "as  per  our 
telephone  conversation."    Respondent  alleged  that  the  "entire 
contract  was  entered  into  between  the  complainant  and  Jonas 
S.  Cohen  for  the  respondent  on  the  telephone."     It  therefore 
appeared  that  the  warranty  upon  which  the  respondent  relied 
.was  oral  and  probably  preceded  the  sending  and  receipt  of  the 
wires  referred  to  above.     There  was  a  deficiency  of  convincing 
proof  to  support  the  allegations  of  the  complaint  and  the  same 
failure  of  proof  applied  to  the  allegations  of  the  respondent's 
answer.  Since  the  burden  of  proof  rested  upon  the  complainant 
rather  than  upon  the  respondent,  the  complainant  did  not  meet 
the  burden  of  proof.    The  complaint  was  dismissed. 


-  778  - 

S-2810,  DecemlDer  5,  1941,  Docket  4035:  (Hfeariag) 

AP2licatj,on  of_H_^S_^  H8-ll.._for_a_license_tirder_tne_Perishab^ 
Agricult.ural_Commodit.ies_Acjt . 

Prj-nci^al  ^oi^^i  involved;     Violations  on 
vhich  order  to  show  cause  "based  were 
same  as  those  on  ivhich  previous  license 
had  "been  suspended. 

Order:    H.E.  Hall  "oe  granted  a  license 
upon  payment  of  $10  fee. 

Outline  of  Facts"  ■ 

On  June  20,  1941,  H.-i^.  Hall,  of  Indianapolis,  Indiana, 
applied  for  a  license  under  the  Perishable  Agricultural  Commodities 
Act.    After  investigation  by  a  representative  of  the  Depart- 
ment it  was  believed  that  a  notice  of  hearing  and  order  to  show 
caase  should  be  issued  and  served  on  the  applicant,  which  was 
done  on  August  12,  1941,   it  being  alleged  thst  H.E.  Hall  was 
unfit  to  engage  in  business  because  in  July,  1939  he  purchased 
11  carloads  of  watermelons  from  a  man  in  Georgia  for  which  he 
failed  to  pay  $865  and  in  September,  1938  he  handled  two  car- 
loads of  apples  for  a  man  in  Virginia,  rendering  account  sales 
showing  net  proceeds  of  $730.83,  no  part  of  which  was  remitted 
to  the  shipper.     T'he  applicant  admitted  the  charges  of  failure 
to  account,  assigning  as  a  reason  therefor  financial  reverses 
and  an  illness  which  confined  him  in  a  hospital  for  three  months. 

Prior  to  the  date  of  the  violations  referred  to  in  the 
order  to  show  cause  the  license  held  by  the  applicant  was 
revoked  'oj  order  dated  July  81,  1938 ,  ' because  of  failure  to 
account  prom.ptly  to  shippers  for  the  -ourchase  price  of  produce 
shipped  in  interstate  commerce.     Upon  petition  of  the  respond- 
ent for  further  consideration  and  modification  of  that  order, 
by  order  dated  March  13,  1939  the  revocation  order  of  J^ane  21, 
1938  was  set  aside  and  in  lieu  thereof  respondent's  license  was 
ordered  suspended  for  90  days,  to  become  effective  immediately 
if,  v/ithin  two  years  from  the  date  of  the  order,  there  was 
reason  to  believe  he  had  again  violated  the  act.    Sy  order 
dated  August  30,  1939,  upon  a  showing  that  respondent  had  again 
violated  the  act  through    failure  to  account  to  shippers  in 
connection  with  two  interstate  shipments  of  produce,  respond- 
ent '  s  license  was  suspended  for  90  days.     Thereafter  the  license 
terminated. 
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Huling__included  in_Decision 

The  applicant  should  not  he  denied  a  license.     The  vio- 
lations which  brought  ahout  the  suspension  of  respondent's 
license  were  the  identical  violations  which  occasioned  the 
issuance  of  the  order  to  show  cause  herein.     In  suspending 
the  respondent's  license  for  90  days,  the  provisions  of  the 
order  of  March  13,  1939  were  applied.    ITo  formal  action  was 
taken  e„t  that  time  in  connection  with  the  violations  of  the 
act  "by  the  respondent  in  that  proceeding.     In  retrospect,  it 
apTDea.red  that  the  disciplinary  action  then  taken  was  extremely 
light,  in  view  of  the  nature  of  the  acts  committed  "by  respond- 
ent,, and  that  formal  action  might  have  heen  taken  in  lieu 
thereof  v;arranting    the  possible  revocation  of  respondent's 
license.     However,  since  the  suspension  pro^'ision  of  the 
order  of  March  13,  1939  was  put  into  effect  on  or  about 
September  9,  1939,  and  a  considerable  period  of  time  had 
elapsed  from  the  date  of  the  violations  which  brought 
about  the  suspension  to  the  date  of  the  application  herein, 
it  was  concluded  that  no  further  disciplinary  action  should 
be  ta.ken  aga,inst  the  applicant.    ,It  was  therefore  ordered 
that  H.E.  Hall  be  granted  a  license  upon  the  payment  of 
the  fee  of  $10. 

S-2816,  December  9,  1941,  docket  3905:  (S.?.) 

¥ESCO  FOODS  CO^ , _CHICAGO^  ILIi._v^  PRODUCERS  ^RVIGS  CORPOEATION, 
PPgN_HAS|o|,  JIICHIGAN.  ■     ~    .        ,  • 

Violation  charged:     Failure  to  deliver 
peaches  in  compliance  with  contract 
terms. 

Pri.ncipal  poi^nts_involved:     In  delivered 
F-10  sale  shipper  assumed  risk  of  damage  in 

JT-IS  transit;.    Government  inspection  certifi- 

cate controlling  over  testimony  of  biased 
witnesses  as  to  condition  upon  arrival. 
Order:     Complainant  aivarded  $291.89,  plus 
inte.rest . 

0utli_n_e  of  Facts 

On  September  18,  1940,  respondent  contracted  to  sell  to 
complainant  300  bushels  of  U.S.  No.  1  Elberta  peaches,  2  inches 
and  . up,  at  $1.40  per  bushel  and  100  bushels  of  U.S.  lo.  1 
Elberta  peaches,  1-3/4  inches  and  up,  at  $1.15  per  bushel 
delivered  Toledo,  Ohio,     '-i^'hree  hundred  tv/enty  bushels  of  2 
inch  peaches  and  100  bushels  of  1-3/4  inch  peaches  were 
shipped  by  truck  and  received  in  Toledo  about  midnight  of 
the  same  day.    Complainant  claimed  that  20^  of  the  peaches 
were  badly  bruised  and  that  the  shipment  did  not  grade  U.S. 
I-io.  1,  and  on  the  afternoon  following  arrival  notified 
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respondent  that  tliey  v/ere  rejected.    Respondent  refused  to 
remove  the  peaches  and  complainant  caused  417  "bushels  to  "be 
resold  through  commission  merchants  for  J-297.9C,  from  which 
a  10%  commission  of  $29.79  was  deducted.     On  OctolDer  3, 
coiaplainant  paid  for  the  peaches,  at  the  agreed  price,  a  total 
of  $553,  giving  notice  that  this  proceeding  would  "be  instituted. 
Complaina.nt  asked  for  $314.39,  representing  the  difference 
"between  the  price  paid  and  the  net  proceeds  of  resale,  plus 
prospective  profits  of  $20. 

Respond.ent  answered  the  complaint,  claiming  that  the 
-purchasing  agent  of  comt)lainant  inspected  and  accepted  the 
peaches  at  the  time  the  contract  was  entered  into,  and  that 
the  peaches  were  satisfactory''  xirhen  delivered  in  Toledo.  He 
su"bmitted  an  affidavit  "by  the  truck  driver -who  hauled  the 
peaches,  to  the  effect  that  they  were  in  good  condition  on 
arrival  and  v/ere  accepted  a?  satisfactory  "by  t"ne  receiver. 

Complsinant  claimed  the  truck  driver  v/as  not  qualified 
to  judge  the  condition  of  the  peaches  and  that  the  employee 
of  the  receiver  named  "by  respondent  as  accepting  the  peaches 
was  employed  as  a  la"borer  and  was  not  authorized  to  receive 
merchandise. 

F-uling_s  included_  in  Decision 

1.  Although  it  was  not  denied  that  the  peaches  were 
inspected  and  approved  "by  an  agent  of  the  complainant  "before 
shipment,   there  was  no  acceptance  of  them.     This  v-'as 
demonstrated  "by  the  written  contr-^ct,  which  stipulated  that 
the  peaches  v^ere  sold  delivered  at  Toledo.     Respondent,  in 
selling  on  a  delivered  "basis,  assumed  all  risk  of  damage  in 
transit,  and  agreed  to  deliver  in  satisfactory  condition. 

2.  Res-Dondent  failed,  v;ithout  reasona"ble  cause,  in 
violation  of  section  2  of  the  act,  to  deliver  peaches  in 
accordance  with  its  contract.     As  to  the  condition  on  arrival, 
little  weight  could  "be  given  tne  approval  of  the  complainant's 
purchasing  agent  "before  shi-om.ent,  or  the  acceptance  of  the 
fruit  "by  the  receiver's  employee.     The  truck  driver,  having 
"been  responsi"ble  for  the  care  of  the  peaches  in  transit,  was 

a  "biased  v/itness.     Therefore,   even  though  the  5'ederal  in- 
spection took  place  14-^  hours  after  delivery,   the  certificate 
thereon  controlled  as  to  the  condition  of  the  peaches  at 
time  of  delivery.     Certificate  of  that  inspection,  which 
occurred  at  2:30  in  the  afternoon  following  delivery, 
supported  complainant's  contention  as  to  condition.  Since 
the  fruit  was  sold  on  a  delix'ered  basis  and  arrived  in  an 
unsatisfactory  condition,  complainant  wa.s  entitled  to  damages 
equal  to  the  difference  between  the  contract  price  and  the 
net  resale  price,  or  $294.89.     Hovi'ever,  complainant  failed  to 
account  for  three  "bushels.     They  were  presumed  to  have  been 
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worth  the  highest  price  received  on  resale,  $1  per  "bushel, 
and  complainant's  recovery  was  reduced  "by  $3.    Damages  could 
not  "be  allowed  for  loss  of  prospective  profits,  since  they 
seemed  to  have  "been  merely  speculative.     Complainant  was 
awarded  $314.89  less  $3  and  $20,  or  $291.89,  plus  interest. 

S-2822,  December  11,  1941,  Docket  3749:  (S.P.) 

S.H._&_E._Hj^  FRgST,_m'_YOHK,_K^Y_^  v._GE0RC-3  G0ED01>I_I'RUI.T _& 
PRODUCE  CO^._NEW~HAmK  COM. 

Violati-on  charged:    Unjustified  rejection 

of  a  carload  of  asioaragus . 
Pri,ncipal  p.oi.ni  involved;    Ho  contract 
E-7  effected  due  to  variance  in  broker's 

I'~22  memoranda  of  sale,  difference  relating 

to  meaning  of  "price  arrival,"  v/hether 
wholesale  price  or  jobbing  price. 
P-^i^I!'     Complaint  dismissed. 

Outline  of  Pacts 

On  or  about  April  3,  1940,  through  the  Atlantic  Commission 
Company  as  broker,  complainant  and  respondent  agreed  that  com- 
plainant would  divert  one  ca.rload  of  a,sparagus,  then  moving 
from  a  California  loading  point,  to  respondent  at  ITew  Haven, 
Conn.     Diversion  of  the  car  was  effected,  and  it  arrived  at 
Hew  Haven  on  April  8.    After  inspection,  respondent  rejected 
the  shipment  on  the  ground  that  it  was  not  suitable  for  its 
needs  and  was  not  U.S.  iJo.  1  grade.     Complainant  sought  an 
award  of  damages  of  $344.67  becatise  of,  tmj vistif ied  rejection. 

The  broker's  New  York  office  issued  a  memorandum  of 
sale  bearing  this  endorsement:     "Price  arrival  to  be  priced 
up  as  same  as  similar  stock  selling  through  Prost's  jobbing 
store  same  day."    The  broker's  Kew  Haven  office  issued 
memorandum,  v/hich  v;as  signed  by  the  respondent,  in  v;hich 
it  was  stated:     "Price  on  arrival  based  on  N.Y.  market." 
Respondent's  justification  for  rejection  was  based  upon 
the  meaning  of  the  words  "price  arrival,"  it  being  stated 
"it  was  my  un'der standing,  and  the  understanding  of  the  New 
Haven  v/holesalers ,  that  price  on  arrival  based  on  the  Ivew 
York  m.arket  ga,ve  the  purchaser  the  privilege  of  inspecting 
the  carload  on  arrival  to  determine  v/hether  the  merchandise 
v/as  of  a  Quality  suitable  to  the  purchaser's  needs,  and  that 
the  price  to  be  paid  for  said  merchandise,   if  it  was  suitable 
to  the  purchaser's  needs,  was  to  be  based  upon  the  New  York 
market  for  similar  quality  stock." 
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■  Complainant  contended  that  "tiiis  was- not  a  sale  on  a 
mere  price  arrival  "basis,  "but  a  case  where  the  contract  v/as 
entirely  completed  -  there  only  remained  to  determine  the  price 
of  the  car  on  the  date  of  arrival  in  New  Haven',  "based  on  the 
price  at  that  time  o'otained  in  New  York.    No  right  was  given 
in  the  memorandum  to  respondent  to  inspect  the  car  on  its 
arrival  in  New  Haven.     We  owed  the  respondent  no  o'bligation 
whatever  except  to  see  that  nothing  was  contained  in  the  car 
that  was  not  fit  for  human  consuinijtion . "  '       '  ' 

Respondent  secured  S'ederal  inspection,   the  inspector 
certifying  that  the  asparagus  in  "most  crates"  was  "fairly 
clean,  in  some  fairly  clean  to  slightly  dirty,  mostly  slightly 
dirty;     in  a  few  crates  most  stalks  slightly  dirty,  some 
dirty."     and  that  in  "most  crates"     there  was  "less  than  1% 
decay,   in  some  1  to  672,   in  a  few  as  high  as  lOfi,  average 
approximately  2fo.     Decay  is  mostly  Bacterial  Soft  Rot,  -  few 
cases  J^usarium  Rot,  "both  rots  in  all  stages,  mostly  in  early 
stages,   generally  effecting  tins."     The  inspector  found  that 
"in  most  crates"  the  "stock  grades  U.S.  No.  1  ***  "but  lot  as 
a  whole-  fails  to  grade  "L\S.  No.  1  account  dirty  stock  in 

a  few  crates . "  . 

Ruling_.in.cluded  i_n_De^c_isj^on 

Since  the  two  memoranda  issued  oy  the  "broker  specified 
different  prices,  there  was  no  meeting  of  the  minds  of  the 
parties  and  no  contract  was  effected.     The  two  statements  have 
widely  different  meanings.     That  appearing  on  the  memorandiora 
issued  "by  the  New  York  office  indicated  that  the  price  was 
to  "be  "based  on  sales  through  Frost's  Jo"b"bing  store  on  the  day 
of  arrival.     In, other  v;ords,  that  the  price  was  to  be  "based, 
not  on  the  wholesale  price  in  New  York,  "but  on  the  jo"b"bing 
price.'    The  wording  used  in  the  memorandum  of  sale  issued  at 
New  Haven  just  as  clearly  meant  that  the  price  was  to  be 
"based  on  the  m.arket  price  in  New  York,  "by  which  phrase,  of 
course,  was  meant  the  v,rholesale  market  price.     It  was  un- 
reasonable to  suppose  that  one  who  was  buying  an  entire  car 
of  asparagus  would  agree  to  pay  for  it  on  the  basis  of  the 
jobbing  price  rather  than  on  the  basis  of  the  wholesale  car- 
load price.     The  complaint  was  therefore  dismissed. 
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S-2835,  December  27.  1941,  Docket  3951:  (S.P.) 

C._L_^.FAIN_CO._ip_^,_ATLANTAj_  GA,^  v._W_i,E^  ROCHE  FRUIT  CO^  INC.,  . 
YAKIMA,,  WASHINGTON. 

Vio.lati^on  charged:     Failure'  to  deliver 
appl'es  in  accordance  with  contract 
specifications. 

Principal  poinjb  involved:  .    In  f  . o."b.  sale 
D-4a  of  Delicious  apples  decay  which  increased 

from       to  at  least  15^  in  transit 
considered  to  have  deteriorated  ahnormally 
and  shipper  failed  without  reasonahle  cause 
to  deliver  in  accordance  with  contract. 

Order:  Complainant  awarded  $396.18,  plus 
interest. 

Appeal :     Filed  in  Januai-y  1942;     jury,  in 
May,  1942,  found  for  respondent. 

Outline  of  Facts ■ 

On  Ncvem"ber  15,   1940,   respondent  sold  to  complainant  756 
"boxes  of  Washington  Fancy  Delicious  apples  at  $1  per  "box  f.o.l). 
Yakima,  complainant  specifying  the  route  "but    requesting  respondent 
to  exercise  its  own  discretion  as  to  the  type  of  transportation 
service  used.    On  November  30,  shipment  wa.s  made  "by  ventilated  car 
to  St.  Louis,  with  initial  icing  at  that  point  for  the  remainder 
of  the  trip.     The  apples,  according  to  Federal ' insoection ,  at 
shipping  point  graded  Washington  Fancy,  with  less  than  one-half 
of  Yio  decay.     The  car  arrived  at  Atlanta,  Ga. ,  at  5:40  p.m. 
December  9,  with  the  hunkers  two-thirds  full  of  ice.  Complainant 
accepted  the  apples  hut  had  another  Federal  inspection  made  at 
5:30    p.m.  December  10,  which  showed  an  average  decay  of  15^. 
Complainant  asked  for'  an  award  of  $396.18,  representing  the  ex- 
pense of  $24.35  in  sorting  and  repacking  a  part  of  the  shipment, 
and  $371.83,  the  value  of  230-2./3  boxes  of  apples,  which  were 
decayed  and  worthless  on  arrival,  at  $1,312  per  box  (the  contract 
price  plus  freight). 

The  only  defense  asserted  by  respondent  was  that  the  apples 
graded  Washington  Fancy  at  shipping  point  and  were  shipped  under 
customary  instructions  by  a  route  selected  by  complainant. 

Ruling_included  in_Decj.si,on 

Respondent  failed,  without  reasonable  cause,   to  make  delivery 
in  accordance  with  contract.     According  to  regulations  under  the 
act,  the  terra  "f.o.b."  requires  that  the  commodity  sold  shall  be 
in  suitable  shipping  condition;     that  is,  such  a  condition  as  will, 
under  normal  transportation  service  and  condition,  assure  delivery 
without  abnonnal  deterioration  at  destination  specified.  Apparently, 
the    transportation  service  and  conditions  v;ere  normal  in  this 
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instant,  "but  the  apples  deteriorated  abnormally  in  transit. 
A  decay  of  less  than  one-half  of  l^o  at  time  of  shipment, 
November  30,  1940,  had  increased  to  an  average  of  at  least 
15%  upon  arrival  at  Atlanta.     The  record  indicated  that  at 
least  230-2/3  "boxes  of  apples,  upon  arrival,  had  deteriorated 
to  such  an  extent  as  to  "be  worthless.    Depositions  made  "by 
complainant's  salesmen  and  one  of  its  customers  showed  that 
at  least  61-2/3  additional  "boxes  were  found  "bad  after  resale 
"by  complainant..    Complainant  v;as  awarded  $396.18,  plus  interest. 

Appeal 

Appeal  to  Federal  District  Court  filed  "by  respondent 
in  January,  1942.  In  May,  1942,  jury  found  for  respondent, 
no  reasons  "being  given. 

S-2629,  December  29,   1941,  Docket  4035:  (S.p.) 


T._C^  CUERY,_V/ASHINGTON,  _D^C^  y._KIBE  PRODUCE  COMPAl'iy , _TAC0I.!A , 
WASHINGTON. 

Violation  .charged:     Failure  to  make  full 

payment  for  purchase  of  vegetables. 
Principal  point  involved:     Failure,  to  pay  various 

shippers  constituted  repeated  and  flagrant 

violations  of  section  2  of  act.' 
^^d.er;    Respondent's  license  No.  74065  . 

revoked,  effective  January  16,  1942- 

Ou_tli,ne  of  Facts 

Disciplinary  complaint  was  filed  by  T.C.  Curry,  an  employee 
of  the  U.S.  Department  of  Agrictilture ,   charging  failure  to  pay 
the  full  contract  price  for  the  following  purchases  of  produce 
made  in  Portland,  Oregon  and  transported  to  Tacoma,  Washington: 

Sales  Amt . 

Price  Due 

From  F.  Felipelli  11-14-40  -  11-29-40  carrots, 

parships, 

turnips   "           $  96.60  $  96.60 
"      Nick  Rossi      11-1-39    -  11-24-40  parships, 

carrots , 

turnips                 363.30  213.25 
"      K.  Kinoshita    11-11-40                    cauliflower  & 

Brussel  sprouts        54,55  54.65 

"      iS.  Okino          10-28-40  -  10-30-40  cauliflower           20.50  20.50 
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A  copy  of  the  complaint  was  mailed  to  respondent  on  August 
15,  1941.     In  a.  letter  received  iDy-  the  Department  from  Richard  R. 
Hodge,   it  was  stated  that  on  August  1,-  .1941,  Leslie  Jochimsen 
was  appointed  receiver  of  the  respondent  corporation  for  the 
purpose  of  liquidating  its  affairs,  and  that  Mr.  Hodge  was  the 
attorney  for  the  receiver.     On  October  9,  1941,   the  receiver 
filed  a  written  waiver  of  oral  hearing  on  "behalf  of  respondent, 
admitted  that  the  facts  alleged  in  the  complaint  were  true,  and 
consented  to  the  issuance  of  an  order  suspending  or  revoking 
the  respondent's  license. 

■  Ruling__included  in_D^cisi,on 

•  Respondent  s  failure,  and  refusal  to  account  and  pay  in 
full  the  various  shippers  named  in  the  transactions  mentioned 
above  constituted  repeated  and  flagrant  violations  of  section  2 
of  the  Perishable  Agricultural  Commodities  Act.  Respondent's 
license  No.  74065  was  therefore  revoked,  effective  January  16, 
1942. 

3^2830,  January  3,  1942,  Docket  4059:  (S.P.) 

4LA140  CITRyS_ASSgCIATigN^  ALAI>.'ig,_TEXAS_v^  J.  HYMM_BROKERAGS_Cg .  , 
gjyiAHA,_NEBRASKA.  ' 

Viqlatj-on  charf^ed:     Failure  to  pay  the 

agreed  price  for  a  trucklosd  of  grapefruit. 

principal  poi,nt  involved:    Broker's  failure 
to  keep  shipper  properly  informed  and  his 
subisequent  expression  of  intention  to  bear 
any  material  loss  considered  as  implied 
guarantee  to  shipper. 

Order:     Complainant  awarded  $98.48,  plus 
interest. 

Out.li.ne  of  Facts 

After  preliminary  correspondence  regarding  the  sale  of  a 
truckload  of  grapefruit,  respondent,  acting  as  broker,  on  November 
17,  1940,  wired  com-olainant :     "Unable  contact  Trimble  noiv  know 
Trimble  wants  your  pack  ship  your  prices  Monday."      ^he  follov/ing 
day  (Monday)  complainant  ship-oed  from  Alamo,  Texas,  to  Omaha, 
ITehraska,  a  truckload  of  grapefruit,  the  aggregate  price  of  which 
wa.s  $573.10  delivered  Omaha.     Trimble  Eros,   refused  to  buy  the 
fruit,  and  respondent  stored  it  with  them  and  requested  their 
assistance  in  securing  its  sale.     Complainant  wa.s  not  iniorm.ed 
of  these  developments  until  December  5,  at  which  tim.e  respondent 
assured  compla.inant  that  any  material  loss  would  be  borne  by 
respondent.     Trimble  Bros,  remitted  net  proceeds  of  $574.62  to 
respondent,  who  deducted  $215.03  for  freight  ifhich  he  had  paid, 
and  two  brokerage  fees  of  $25  each,  leaving  $309.59,  which  was 
paid  over  to  complainant.     Complainant  asked  for  an  award  of 
$123.48.  .  * 
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A  copy  of  the  complaint  was  served  on  respondent  on 
SeptemlDer  26,  1941,  "but  he  neglected  to  answer. 

Rulings  included_in  Decision 

1.  Respondent,  having  failed  to  sns'i'er  the  coEDlaint,  was 
deemed  to  have  admitted  the  allegations  of  the  comnlaint. 

2.  In  the  light  of  his  failure  to  keep  complainant 
properly  informed  and  his  subsequent  expression  of  an  intention 
to  Dear  any  material  loss,  respondent  was  considered  to  have 
impliedly  guaranteed,  "by  his  telegram  of  ITovemher  17,  1940, 
that  the  fruit  would  "bring  the  compla.inant '  s  -orices.     Since  the 
friiit  sold  for  less,  a  proper  accounting  "by  respondent  v/ith 
respect  to  the  transaction  v^ould  involve  payment  to  complain- 
ant of  the  difference  "betv/een  the  actual  proceeds  and  the 
complainant's  prices.  It  was  conceded  that  the  freight  and  the 
"brokerage  fees,  one  of  which  was  for  a  prior  transaction,  were 
properly  dediicted.     Reparation  was  sought  in  the  sum  of  $123.48, 
"but  that  figure  allowed  the  respondent  credit  for  only  one  of 
the  two  $25  "brokerage  fees.     Complainant  was  awarded  $123.48 
less  $25,  or  $98.48,  which  was  also  the  difference  "between 
$673.10  and  $574.62. 

S-2834,  January  13,  1942,  Docket  3734:  (Hearing)- 

l'_VAN_3gKpLEN,_ASSI&NEE  IO_S CAR_aPPELG;ESN_&_CO .  1  NSW  YORK_CITI  vs 
BREAM -"pEB_Cgi^IPMY_^  CHAI4BERSBURG-_i.  PA. 

Violati.on  charged:     Failure  to  deliver. 

Principal  poi^nt  involved;  ITo  response  having 
"been  received  to  notice  of  reassignment  for 
hearing,  case  dismissed  for  lack  of  prosecution. 

^^^^^Z"     Complaint  dismissed. 

Out^line  of  Facts 

The  complaint,   filed  "by        Van  Bokkelen  as  assignee  of  a 
cause  of  action  of  Oscar  Apt) el gr en  &  Co".  ,  Gothen"burg,   Sweden,  was 
assigne'd  for  hearing  in  connection  with  comiDlaints  in  two  other 
proceedings,  and  ht?a.ring  v;as  held  Iseginning  Fe"bruary  24,  19^-1. 
Complainant's  attorneys  announced  the  complainant  was  "not  ready 
to  T)roceed  '-'ith  the  Van  Bokkelen  case"  and  it  wa.s  then  agreed 
that  the  Secretary  might  determine  i^rhether  the  original  com- 
plaint had  "been  filed  within  nine  months  from  the  date  the 
alleged  cause  of  action  accrued,  and,  if  determined  to  have  "been 
filed  within  the  statutory  period,   ""^^some  method"  would  "be 
"later  devised  to  accommodate  the  parties."     It  was  found  that 
the  informal  complaint  in  this  case  was  pufficient  to  stop  the 
running  of  the  nine  months'   statute  of  limitations  and  that  the 
complainant,  therefore,  had  the  right  to  suhmit  testimony  in 
support  of  the  allegations  of  the  complaint.     The  hearing  was 
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continued  for  that  purpose.      Thereafter,  "by  letters  dated 
SeptBTTilDer  2  and  OctolDer  11,  1941,,  W.  Van  Bokkelen,  assignee, 
was  informed  that  the  complp.int  would  "be  reassigned  for  hear- 
ing unless  the  complainant  "determined  that  there  would  136  no 
ohject  in  prosecuting  the  complaint  further." 

Ruling_included  i^n_Oecj^si_on 

In  the  ahsence  of  any  response  to  the  letters  of  Seut. 
2  and  Oct.  11,  1941,   the  complaint  was  ordered  dismissed  for 
lack  of  prosecution. 

S-2835,  January  13,  1942,  Docket' 3955:  (S.P.) 

BATTAGLIA  &  BimGER,   INC.^  KLAMATH  Z^-^S , _0REG01T  v._J_^  pMM 
BROKEBAaS  CO^,_OMAHA_j_  NEBEASEA. 

Violatj-on  charged:     Unjustified  rejection 

of  a  carload  of  potatoes. 
Principal  poj^nt_s_inv£lved:     Seller  cannot  • 
compel  broker  to  assiime  liahility  for 
purchase  price;     time ' consumed  in  efforts 
to  have  purchasers'  dgree  to  pay  draft 
promptly  did  not  show  negligence  or  make 
"broker  liahle  as  purchaser  or  guarantor. 
Order:     ComiDlaint  dismissed. 

Outli_ne  of  Facts 

The  complaint  in  this  case  related  to  a  carload  of  potatoes 
shipped  on  May  23,  1940  from  Sahfter,  California  to  Omaha,  I\[e"br.  , 
and  charged  negligence  on  the  part  of  the  res'oondent  in  under- 
taking to  make  sale  for  complainant.     On  liay  30,   respondent,  on 
"behalf  of  several  prospective  purchasers,   submitted  an  offer  of 
$2.50  per  100  l"bs.  delivered,   and  on  the  same  day  complainant 
wired  "Unless  secure  2.70  we  diverting  ..."     Respondent  then 
wired  sale  had  "been  made  to  a.  certain  firm  at  a  delivered  price 
of  $2.70,  hut  complainant  v/ired  that,  due  to  the  financial  rating 
of  the  purchaser,  it  would  confirm  the  sale  only  on  the  "basis  of 
drafting  respondent  for  the  purchase  price,  resToondent  in  turn  to 
make  collection.     On  June  1,  respondent  advised  that  the  "ourchaser 
refused  to  pay    cash  and  respondent  refused  to  finance  the  deal, 
preferring  that  complainant  make  sale  elsewhere.  Complainant 
replied  on  June  1,  saying  respondent  was  "just  little  late  advising 
(car  num'ber.)     ^'e  ■  insisting  delivery  ..."    ResDondent  again  wired 
refusal  to  finance  the  deal,   suggesting  sale  "be  made  elsewhere, 
and  complainant  wired  "selling  elsewhere  your  account  .   .  J' 

In  its  opening  statement  of  facts,  complainant  stated 
that  its  claim  was  based  on  the  fact  that  respondent  did  not 
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answer  until  Jiine  1  complainant's  wire  dated  May  30,  concern- 
ing the  rating  of  the  purchaser,  and  contended  that  the  notice 
then  given  of  respondent's  "inability  to  consummate  deal"  was 
not  ivithin  a  reasona'ole  time. 

Ruling _included  in_I)eci.sion 

The  evidence  failed  to  show  that  res"nondent  acted  negli- 
gently in  endeavoring  to  dispose  of  the  shipm.ent  for  com.pl^.inant 
account.  The  wires  referred  to  ahove  showed  that  com-olainant 
expected  respondent  to  pay  for  the  potatoes  on  the  "basis  of 
$2.70  per  100  pounds  and  to  look  to  the  "buyers  thereof  for 
reimhursement .     Complainant  could  not  compel  the  respondent  to 
assTome  that  lialjility.    On  June  1,  respondent  'yired  its  refusal 
to  "finance"  the  "buyers.     I'he  time  consumed  by  respondent  in  his 
efforts  to  have  the  purchasers  agree  to  pay  the  draft  promptly 
did  not  make  him  liahle  as  a  purchaser,  or  guarantor,  or  other- 
wise su'bject  the  respondent  to  liability  by  virtue  of  the  regu- 
lations promulgated  by  the  Secretary  of  Agriculture  for  carry- 
ing out  the  provisions  of  the  act.     Respondent's  connection 
with  the  transaction  commenced  on  May  30,  and  was  terminated 
by  complainant's  wire  of  June  1,  that  it  was  "selling  elsewhere. 
The  complaint  was  therefore  dismissed. 

S-2835,  January  13,  1942,  Docket  3598:  (Hearing) 

PHILADELPHIA_PE0I3UCE_CBEDIT  &  COLLECTION _BUREAU, _PHILArELPHIA 
M^UEL_TISCHLER,_ATLAIITIC  CITY^  N.J. 

Xiol8:"t.ion  charged:  Eailure  to  pay  for 
produce  purchased  from  complainant's 
assignors. 

Principal  point  involved;    Burden  on 
11-4  complainant  to  establish  its  claim  by 

pre-Qonderance  of  evidence. 

Order:     Complaint  dismissed. 

C^itline  pf_Eacis 

Complainant  alleged  that  respondent  was  a  dealer  sub.iect 
to  license  under  the  Perishable  Agricultural  Com.modities  Act 
and  that  in  September  1939  comr)lainant  represented  fifteen 
jobbers  who,  by  contract sold  to  respondent  or  his  agent 
(broker)  various  l.c.l.  interstate  lots  of  fruit  and  produce, 
and  that  respondent  refused  to  pay  the  contract  price  of 
$1175.50  therefor.     •  " 
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^  copy  of  the  complaint  was  served  on  respondent  at 
Mizpah,  N.J.,  on  January  31,  1941,  and  he  filed  an  answer 
admitting  he  was  a  dealer  subject  to  license,  "but  claiming 
thpt  the  conplaint  was  technically  defective,  and  denying 
that  complainant  was  the  assignee  of  the  various  creditors 
involved,  or  that  he  owed  complainant  any  sum. 

At  the  hearing  the  examiner  stated  that  a  number  of 
depositions  in  the  file  were  considered  part  of  the  record. 
One  of  the  eight  was  stricken  from  the  record,  on  the  motion 
of  respondent's  counsel,  'because  it  had  not  been  taken  upon 
the  puthorizption  required  by  the  rules  under  the  act. 
^Respondent '  s  counsel  argued  that  the  alleged  claims  were 
not  supported  by  adequate  evidence,  and  that,  from  the 
evidence;,   it  could  not  be.  determined  whether  complainant 
or  fifteen  others  owned  the  claims  alleged  in  the  complaint.  . 

B.uling_incl^uded  _in__Dec_is_ion 

, It  was  not  clear  that  Manuel.  Tischler  owed  complainant 
for  any  of  the  produce.     Respondent  did  not   claim  that  he  had 
paid  for  vaiat  he  bought  in,  the  fifteen  trasnactions ,  and  some 
of  his  claimed  defenses  were  quite  technical.     However,  these 
considerations  did  not  relieve  com.pla,inant  of  the  burden  of 
establishing  its  claim  by  a  preponderance  of  the  evidence. 
On  seven  of  the  transactions,  the  nearest  approach  to  evidence 
was  found  in  the  allegations  of  the  complaint.     On  another,  a 
purported  deposition  was  stricken  from  the  record,  but  even 
that  document  contained  a  blank  as  the  answer  to  the  question 
"state  the  transaction."    Each  witness,  in  the  seven  depositions 
relating' to  the  other  seven  items,  testified  that  the  original 
jobber  still    owed  the  claim,  although  instruments  attached  to 
and  incorporated  in  the  complaint  purported  to  assign  each  of 
the  fifteen  claims  to  the  complainant.     The  complaint  was  dis- 
missed. 

S-2838,  "January  19,  1942,  Docket  3831:  (Hearing) 

^6 J-  :^PElic£Ltio?3i  °^"_^.5:'iep^ndent_I'ruit_&_Produce__Co . ^  St_._  Louis,, 
Mo j_ , __f 0 r_a__l i c^n^e_unde r_the_Perishabl^  Agricultural  Commodities 
Act.  '  .  '    '  "      .    ■  ■ 

E^i^^cissl  Eoj^nt  involved:     Section  of  act 
K-9  allowing  applicant  for  license  opportunity 

for  hearing  within  60  days  from  date  of 
a.p'olication  is,  mandatory  and  therefore 
jurisdictional, 
Order:     Order  to  show  cause  dismissed. 
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Outline  of _Facts 

On  NovemlDer  9,  1940,  Independent  Fruit  and  Produce  Co. 
filed  an  application  for  a  license  tinder  the  act  to  engage 
in  the  "business  of  handling  fresh  fruits  end  fresh  vegetables 
in  interstate  commerce.    On  March  26,  1941,  the  Assistant 
Secretary  of  Agriculture  issued  an  order  to  show  cause  why  a 
license  should  not  "be  denied,  on  the  groimd  that  the  applicant 
was  unfit  to  he  licensed  since  William  Wielansky  and  Fannie 
Wielanskj'-,  the  President  and  Vice  President,   respectively,  v/ere 
formerly  the  President  and  Treasurer  and  the  Secretary, 
respectively,  of  Liherty  Fruit  and  Produce  Co.,  St.  Louis,  Ho., 
and  in  the  latter  ca.rsacities  were  responsihle  for  flagrant 
and  repeated  violations  of  section  2  of  the  act.  Numerous 
alleged  A^iolations  of  the  act,  occurring  in  June,  July  and 
August,  1940,  x^'ere  set  out. 

Counsel  for  the  applicant  moved  that  a  license  should 
"be  granted  "because  it  is  the  mandatory  duty  of  the  Secretary  of 
Agriculture  to  grant  a  license  on  an  application  duly  filed  . 
with  the  Department  "unless  there  is  an  opportunity  for  a 
hearing  within    SO  days  from  the  date  of  the  application." 

Ruling_in eluded  in_Deci,sion 

Opportunity  for  a  hearing  v\fas  not  granted  to  the  applicant 
within  60  days,   as  required  "by  section  4(d)  of  the  act.  That 
section,  under  v;hich  this  proceeding  waiS  initiated,  appears  to 
"be  clearly  mandatory  and,  therefore.  Jurisdictional.     The  order 
to  show  cause  was  therefore  dismissed  for  lack  of  jurisdiction, 
and  it  was  held  that  the  applicant  was  entitled  to  receive  a 
license.' 

S-2843,  January '20,  1943,  Docket  3802:  (S.F.) 

PACIF'IC  COAST  FRUIT  DISTRIBUTORS^,  ILIC.  j_  LOS  AIJGSLES ,_CALIF^  v. 
VOLKER_BROpEAG:S_CORPORATigr:j_  ^IM  YORK^  N.Y.  ' 

Xi£l^"tioiI  ch§r£ed:     Failure  to  pay  a  loss 
sustained  on  resale,  upon  failure  to 
*  receive  letters  of  credit  of  fruit 

intended  for  exoort. 

Principal  poj^nt  involved;    Authority  from 
B-3  seller  to  "broker  to  reduce  the  ouoted 

r)urchase  price  if  he  thought  ad\'"isa"ble 
was  inconsistent  v/ith  considering  him 
as  the  purchaser. 

'Order:     Complaint  dismissed. 
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OutlJ.ne  of  Facts 

The  complaint  in  this  case  covered  a  controversy  arising 
in  connection  with  a  quantity  of  California  oranges  sold  "by 
complainant  for  export  to  France,,  payment  of  the  oranges  to  "be 
effected  hy  letters  of  credit  to  "be  furnished  by  the  French 
"buyers  for  whom  the  fruit  was  intended.    When  the  letters  of 
credit  were  not  received,  complainant  resold  the  fruit  at  an 
alleged  loss  of  $3716.96,    Complainant  claimed  that  the 
respondent  was  liable  for  breach  of  the  contract,  either  as 
the  purchaser  of  the  fruit  or  as  agent  for  the  French  purchasers 
whose  ideEititjy  wa?  not  disclosed,  and  asked  for  an  award  for  the 
amount  of  hi,s  loss, 

RuJLing^  included_in  Decision 

1.  Respondent  was  not  considered  a  purchaser  of  the 
fruit,  but  ai^  agent  of  the  complainant.    Correspondence  between 
the  parties  was  Initiated  by  the  respondent's  inquiry  whether 
complainant  would  be  interested  in  supplying  oranges  "on  a 
brokerage  basis,"    In  the  course  of  the  negotiations  which 
followed,  complainant  agreed  to  protect  the  respondent's 
commission  and,  in  one  instance,  gave  respondent  authority 

to  reduce  a  quoted  price  if  such  was  thought  advisable.  It 
was  inconceivable  th^t  respondent  would  be  invested  with  a 
discretion  as  to  price  if  he  were  purchasing  the  oranges. 

2,  Respondent  was  not  intended  to  be  responsible  for 
the  payment  of  the  purchase  price  of  the  oranges.    The  fact 
that  he  was  agent         complainant  v/ould  not  necessarily 
preclude  a  finding  that  he  was  acting  as  agent  for  the  French 
buyers,  but,  even  though  it  were  assumed  that  he  was  agent 
for  both  complainant  and  the  French  buyers  and  that  as  such 

SI  dual  agent  m§.y  be  liable  where  he  fails  to  disclose  to  one 
principal  the  Identity  of  the  other,  there  would  be  no 
liability  here  if  it  was  the  mutual  understanding  of  the 
parties  that  respondent  was  not  to  be  responsible  for  the 
payment  of  the  purchase  price.    Respondent  suggested  that 
the  cars  of  oranges  shipped  to  New  York  should  be  billed 
open  to  it,  respondent  to  pay  drafts  for  the  fruit  only  after 
the  letters  of  credit  had  been  negotiated  by  it  for  the  com- 
plainant.   The  latter  rejected  this  proposal  because  it  did 
not  know  the  respondent  well  enough  and  requested  permission  to 
forward  the  shipping    documents  attached  to  a  draft  drawn  against 
the  respondent,    The  respondent  replied  that  it  could  make  the 
French  credits  available  to  the  complainant  by  assignment  to 
the  latter  or  to  the  Barr  Shipping  Corporation,    The  procedure 
suggested  by  the  complainant,  the  respondent  explained,  would 
require  it  to  make  payment  before  the  letters  of  credit  were 
negotiated  and,  as  a  broker,  it  should  not  be  expected  to  do 
so.      It  was  then  agreed  that  the  letters  of  credit  should  be 
assigned  to  the  larr  Shipping  Corporation  of  New  York  and 
negotiated  by  th^|  concern  for  the  complainant.    The  complaint 
was  dismissed, 


S-2850.  January  26,  1942,  Docket  4052:  (S.P.) 


1^1  L.  McMDIN^  DOING  BUSIHESS_AS  McFADDIiM_DISTRIBUraG  COMPANY, 
DETROIT,_MICKIGAN.  -  -  - 

Violation  charged:     The  making  of  false  -_  ■ 
and  misleading  statements.        .■  •  '. 

Principal  point  involved:  -  False  and.  mis- 
leading statements  regarding  receipt'  o'f 
•payment  from  TDuyer,  and  failure' to  account' 
promptly,   constituted  flagrant  violation 
.  "  ;     of  section  2  of  act. 

Order:     Respondent's  license  susioended  for 
90  days  upon  further  violation  of  the  act 
or  reg-alations  within  .?  years  from  date  of 
order. 

O^iline  of_Fact_s 

In  complaint  filed  under  the  act,  McFaddin  DistrilDuting 
Co.,   the  hroker  in 'the  transaction,  ivas  charged  v,dth  the  making 
of  false  and  misleading  stateme-nts,   either  with  knowledge  of 
the  tri,ie  facts  or  in  reckless  disregard  thereof,  in  connection 
with  the  handling  of  a  carload  of  tomatoes,  for  the  purpose  of 
forcing  the  Chicago,   Illinois  seller  to  grant  an  unjustified 
allowance  to  a- Detroit,  .  Michigan  "buyer. 

.  The,  sale  was  made  on  or  aoout  January  28,   1941  at  a 
price  of  $878.40,  and  the  tomatoes  were  diverted  from  Chicago 
to  Detroit  and  were  accepted  hy  the  ouyer.     On  January  30 
the  Duyer  ga.ve  to  the  "broker  its  check  for  $878.40  in  full 
payment  for  the  invoice  price,  and  on  Fehi?uary  1,  the  oroker 
presented  it  through  regular  hanking  channels  and  received 
payment.     The  seller  notified  the  hroker  that  it  was  invoicing 
the  buyer  direct  and  that  collection  hy  the  "broker  from  the 
buyer  was  without  authority.     From  the  time  of  receipt  of 
payment  to  April  15,   1941,   the  broker  failed,  neglected  and 
refused  to  pay  over  the  net  proceeds  to  the  seller  and  during  ■ 
the  month  of  February  addressed  several  letters  to  the  seller 
in  which  he  represented  that  he  had  not  received  the  money 
in  payment  for  the  tomatoes,  because  the  buyer  had  stopped' 
payment  on  the  check.     Litigation  having  arise'n  in  connection 
with  the  transact: ion ,   the  broker  de"oosited  the  money' in  the 
National  Bank  of  Detroit,  Detroit,  Michigan.  '  ■  ■ - 

A  copy  of  the  complaint  was  served  on  "the  broker  and  "; 
he  filed  an'  ansv^er,  dated  October  29,  1941,  a-dmi-tting  some  of 
the  material  allegations' of  the  complaint  and""denying  others. 
Subsequently  the  truth  of  the  allegations  of  the'  complaint  was 
admitted  and  hearing  was  waived,  and  the  Secretary  of  Agriculture 
was  authorized  to  make  and  enter  findings  of  fact  and  an  appropri- 
order  based  on  the  findings  of  fact.. 
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Ruling_ included  in_Dec3^sion 

The  statements  of  the  McFaddin  DistrilDuting  Co-  that  the 
"bui.'er  had  stopped  payment  on  the  check  and  would  not  pay  tiie 
net  invoice  price  were  false  and  misleading,  and  those  state- 
ments,  together  with"  failure  to  account  promptly  for  the  net     ■  • 
purchase  price  of  the  toma,toes,  constituted  a  flagrant  vio- 
lation of  section  2  of  the  act.    Ordinarily,  such  a  flagrant 
violation  would  merit  a  revocation  of  the  respondent's 
license.     However,   in  view  of  the  respondent's  admission  of 
guilt,  a  waiver  of  hearing,  and  the  fact  that  there  ha.d  "been 
deposited  in  the  Hstional  Bank  of  Detroit,  Detroit,  Michigan,' 
$878.40  in  a  cojnmercia.l  account,  pending  the  outcome  of  the 
controversy  in  suit  ."between,  the  seller  and  the  "buyer,   it  was 
Relieved  that  the  interest  of  juptice  would  "best  "be  served 
"by  permitting  respondent  to  remain  in  "business,   suTDject,  however, 
to  the  strictest  supervision.     The  license,  No.  A'^0o7 ,   issued  to 
the  McFaddin  Distributing  Go.  was  therefore  o-'rdered  suspended 
for  90  days,  to  "become  effective  "by  suiDplemental  order,  at  any 
time  within  3  years  from  the  date  of  this  order  if  the  Secretary 
of  Agriculture  shall  have  reason  to  believe  that  respondent  has, 
within  the  3  year  period,  again  viola,ted  any  of  the  provisions 
of  the  act  or  the  regiilations  promulgated  thereunder,  I'-cFaddin 
Distributing  Co,  agreeing  that,  for  the  purpose  of  determining 
whether  he  is  complying  ^vith  the  provisions  of  the  act,  duly 
authorized  representatives  of  the  U.S.  Department  of  Agriculture 
may  at  any  time  during    regular  "business  hours,  for  such  period 
as  this  suspension  order  may  "be  held  in  a"beyance,  examane  his 
records. 

S-2852,  January  27,  1942,  Docket  4030:     (S.P.)  ■■  . 

C.E._3pBINS0|J  COMPANI,  j;INN3AP0LIS_i_  MIIiL  v .  _70LPSJi_  MOSKOWITZ  , 
CLEVELMD,_OHig.  .  -      -  - 

Viol£ti.on  _char£ed:     Failure  to  pay  for 

p  carload  of  potatoes. 
Fr_incipal  poi,nt  _involved:     Since  "broker 
guaranteed  payment  of  purchase  price 
and  paid  it  to  seller,  "broker  was 
su"brogated  to  rights  of  seller  ana  to. 
cause  of  action  aga.inst  "buyers. 
Order:     Com.plainant  awarded  $243.20, 
plus  interest. 
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Outline  of  Facts 

On  or  a^bout  Novern"ber  4,   1940,  complainant  sold  to  respond- 
ents,  for  and  on  tehalf  of  a  Kansas  '^ity,  Mo.   firm,  a  carload 
of  potatoes  for  shipment  from  Idaho,  at  the  agreed  price  of 
$243.20  delivered  at  Cleveland,  Ohio.     Sespondents  accepted  the 
shipment  at  Cleveland,  hiat  thereafter  failed  and  refused  to 
pay  the  Kansas  City  firm.     Complainant  had  guaranteed  to  the 
seller  the  purcnase  price,  and,  when  respondents  failed  to  make 
payment,   it  remitted  therefor.     Complainant  asked  for  an  aivard 
in  the  arno^mt  of  $243.20. 

Respondents'  answer  did  not  deny  the  allegations  of 
the  complaint,  "but  related  to  a  different  transaction.  Tney 
alleged  that  they  handled  a  prior  shipment,   consisting  of 
peaches,   for  the  complainant's  account,  and  had  not  "been  re- 
imlDursed  for  amounts  ex^pended  on  the  complainant's  Tsehalf. 

Rulings  j.ncluded_in  Decision 

1.  The  prior  transaction  was  not  a  prorier  suljject  to 
counterclaim,  even  if  -oleaded  as  such  in  the  answer.     In  its 
opening  statement  of  faxts,   complainant  snowed  tha.t  the  prior 
shipment,   referred  to  "by  respondents  in  their  answer,  which  v.ras 
made  on  or  a"bout  Septem.'ber  5,   1940,  was  delivered  to  the  respond- 
ents for  sale  for  the  account  of  a  fourth  party  and  not  for  the 
account  of  the  complainant.     Moreover,   that  transaction  took 
place  more  than  nine  months  prior  to  the  filing  of  the  answer. 

2.  Since  complainant  guaranteed  the  payment  of  the  price 
"by  the  resoondents  to  the  seller  of  the  potatoes,  and,  upon 
respondents'  default,  paid  the  price  to  tne  seller,  the  com- 
plainant was  su"brogated  to  the  rights  of  the  seller  and  to 

the  cause  of  action  which  it  might  have  prosecuted  against  the 
respondents.     Complainant  was  therefore  awarded  $243.20,  plus 
interest. 

S-2853,  January  30,  1942,  Docket  3830:  (Hearing) 

I_n_Re:_  Appl ideation  o.f_Joseph  Sharamj^tarp  and  Mike_Sharamit^a_r2. 
for  a  J^icense  under  the  Peris^ha"ble_Agricul_tura.l_  Comm£d_it_ies^  Act_  to 
operate  as_Regina  Fraijt  and  Produce  Co^,_a.t^  Stj_  Louis, _Mo. 

Pri_ncipal,  point  involved:     Section  of  act 
K-9  allowing  applicant  for  license  opportunity 

for  hearing  within  60  days  from  date  of 
application  is  mandatory  and  therefore 
jurisdictional • 

Order:     Order  to  show  cause  dismissed. 
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Outline  of  ?acts 

On  October  12,  1940,  Joseph  Sharamitaro  and  Mike 
Sharamitaro    filed  an  application  for  a  license  to  operate 
as  Regina  Fruit  and  Produce  Co.     On  March  35,   1941,  there 
was  issued  an  order  to  shov/  cause  why  license  should  not  be 
denied  on  the  ground  of  unfitness  to  be  licensed  in  that 
Mike  Sharamitaro  was  formerly  vice  president  of  the  Liberty 
Fruit  and  Produce  Co.,  St.  Louis,  Mo.,  and  in  that  capacity 
was  responsible  for  flagrant  and  repeated  violations  of 
section  2  of  the  act,,  numerous  alleged  violations  occurring 
in  June,  July  and  August,  1940  being  set  out. 

A  hearing  was  held  on  September  9  and  10,  1941,  at 
wiiich  there  was  considerable  evidence  introduced,  and  the- 
issues  involved  were  vigorously  contested.     Counsel  for  the 
applicants  moved  that  a  license  should  be  granted  because 
it  is  the  mandatory  duty  of  the  Secretary  of  Agriculture  to 
grant  a  license  on  an  application  duly  filed  with  the  Depart- 
ment unless  there  is  an  opportionity  for  s  hearing  iidthin  sixty 
days  from  the  date  of  the  aroplication. 

Hillings  included  in_D^c_isi,on 

1.  The  position  taken  by  the  a.Dplicants  in  their 
motion  to  dismdss  had  merit.     The  section  of  the  act  relied 
upon,  and  under  which  this  proceeding  was  initiated,  appears 
to  be  clearly  m.andatory,  and,  therefore,  jurisdictiona.l . 

It  was  not  necessary therefore ,  to  consider  the  evidence, 
since  the  order  to  show  cause  must  be  dism.issed  for  lack  of 
jurisdiction. 

2.  Since  it  '-'as  necessary  to  dismiss  the  order  to  show 
cause,  it  was  concluded  that  the  applicants  were  entitled  to 
receive  a  license. 

S-2860,  February  5,  1942,  Docket  3691:  (Hearing) 

CHAS^  S._SI!-1PS0E_Cg._  LTD.^  TORONTO ,_  GAMADA  v._McDAVlTT  &  LIGHTNER 
INC..^  B]R0W1SVILLE,_TEXAS- 

Vio_lati_on  charged:     Failure  to  pay  deficits 
incurred  in  selling  six  carloads  of 
tomatoes  on  consignment. 
Pri_ncipal  point_s_involved:     It  is  duty  of 
com.mission  merchant  to  inform  principal 
of  all  facts  and  circumstances  relating 
■  to  consignm.ent  to  enable  principal  to 
•protect  its  interest;     under  counter- 
. complaint  respondent  failed  to  prove 
alleged  loss. 
2^^611 :     Complainant  awarded  $790,44 


B-6 
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Outli,ne-  pf_Fac_ts 

Betveen  the  dates  May  23  and  Jione  9,  1939,  conplein- 
snt  received  and  sold,  for  the  account  Of  the  respondent,  six 
carloads  of  tomatoes  shipped  from  Lrownsville,  Texas.  On 
June  10,   1939,  complainant  submitted  accounts  sales  v/hich, 
in  sumrnary,   shov;ed  the  following: 


Proceeds  of  sales 
Expenses : 

Advances 

Freight 

Duty 

Commission 
Car  rental 
Cartage 
Icing 


$7,536.05 


$3,053.55 
2,774.64 
2,196.40 
510.83 
188.00 
132.90 
"81.00 


.9,037.32 


Deficit 


$1,401.27 


All  ex'oenses  and  charges  vhich  contriliuted  to  the  deficit  vere 
paid  by  the  complainant.    Prior  to  the  filing  of  this  complaint, 
the  complainant  made  dema  no.  0  n  the  res"Oondent  for  the  payment  of 
the  deficit  and  the  resDondent  refused  such  tiayment.     This  com.- 
plaint  was  then  filed,  v;ith  reauest  for  award  of  rexiaration. 

Respondent  Questioned  the  jurisdiction  of  the  Secretary 
of  Agriculture  over  this  matter  on  the  ground  that  the  act 
requires  foreign  claimants  to  post  a  "bond,  and  contended  that 
the  complainant  did  not  properly  perform  its  obligations  under 
the  contract,   in  that  accurate  information  concerning  the 
progress  of  sales  ^-'as  not  given.     Co-'onterclaim  was  filed  for 
the  amount  of  $1500,  alleged  to  ha.ve  been  lost  because  of 
complr inant ' s  failure  to  perform  its  duty. 

Hulings_  include_d_in  Decision 

The  Secretary  of  Agriculture  had  jurisdiction  in  this 
matter.     The  complaint .was  filed  under  the  provisions  of 
section  o(e)  of  the  act,  which  allov/s  the  Secretary  to  waive 
tne  bond  requirement  in  respect  to  complainants  who  are 
residents  of  countries  which  allov?  the  filing  of  complaints 
by  citizens  of  tnis  country  without  a  bond.     Such  a  practice 
of  reciprocity  does  exist  between  the  United  States  and  Canada. 

2.     Complainant  failed  to  -Drove  perform^ance  of  services 
for  which  respondent  promised  to  pay  commissions.     It  is  the  duty 
of  a  comimission  merchant  to  inform  the  princi;f:/al  of  all  facts 
and  circumstances,   relating  to  a  consignment,  \»'hich  make  it 
necessary  for  the  iorinci"oal  to  take  steps  necessary  for  the 
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protection  of  his  interests.     This  was  the  rule  a.-oplied  in 
Franzell  &  Company  v.  Cohen  et  al ,  S-1403.     The  duty  of  the 
complainant  was  particularly  v;ell  defined  in  the  instant 
case  "because  of  the  respondent's  repeated  requests'  for 
information  concerning  the  situation  in  Toronto,  both 
as  to  the  general  market  and  the.  complainant ' s  individual 
situation.    A  review  of  the  facts  of  this  case  shows  that 
sufficient  information  was  not  furnished  to  apprise  the 
respondent  of  tne  real  circum.stances .     One  of  the  complain- 
ant's first  reports  on  the  first  four  cars  to  arrive  viras  to 
the  effect  that  only  a  few  were  sold,  "because  of  the  green 
condition  of  the  tomatoes.     Four  days  later,  it  was  reported 
that  sales  were  "being  held  up  "because  the  fruit  had  ripened. 
The  sudden  ripening  was  attri'buta"ble ,  according  to  the 
complainant,  to  an  a"bnormally  high  temperature.     The  alleged 
rise  in  temperature  was  not  supported  "by  the  record.  At 
later  times,  complainant  reported  difficulty  in  disposing 
of  the  tomatoes  and  low  prices,  "but  none  of  the  communications 
put  the  respondent  on  notice  of  the  amoutit  of  the  stock  ■ 
on  hand  and  the  exact  price  which  had  "been  o'btained.  Certainly, 
no  intimation  was  given  that  heavy  deficits  were  "being  incurred. 
For  example,  when    respondent  suggested  the  diversion  of  a 
car  if  trou"ble  v/as  "being  encountered  in  netting  70(^,  the 
response,  though  am'biguous,  could  reasona"bly  "be  interpreted 
to  mean  that  losses    were  not  "being  incurred.     ^he  reports, 
if  not  intentionally  misleading,  were  so  carelessly  and 
vaguely  made  as  to  constitute  a  breach  of  the  duty  resting  on 
the  corfplainant .     For  the  "breach  of  this  duty,  it  must  "be 
held  that  the  complainant  has  not  proved  its  claim  for  services 
rendered. 

3.  T^espondent  failed,   in  violation  of  section  2  of  the 
act,  to  account  truly,  correctly  and  xjromptly  to  complaina.nt 
for  the  charges  against  the  goods  paid  "by  the  complainant. 
Complainant  was  awarded  $790.44. 

4.  Respondent  failed  to  prove  the  amount  of  damages 
caused  by  complainant's  failure  to  perform  i^roper  services. 
The  goods,  legal  title  to  whichwps  in  the  respondent,  were  in 
Toronto  after  an  election  by- the  respondent  to  ship  them  to 
tJiat  point  rather  than  to  sell  them  on  an  f.o.b.  or  cash  market; 
consequently,  possible  sa.le  of  the  goods,  after  withdrawal 

from  the  complainant,  would  have  been  lim.ited  to  Toronto  or 
to  markets  to  v/hich  diversion  could  have  been  accomplished. 
There  was  no  evidence  to  prove  with  any  degree  of  certainty 
the  amount  which  could  have  been  obtained  for  the  goods  on 
the  Toronto  market  or  on  whatever  other  markets  to  which  . 
diversion  may  have  been  possible. 
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S-2363,  FelDruary  10,   1942,  Socket  4078:  (S.P.) 

D01ALD_G^  PLSgN_i_  ALTOONA ,  _PA .         ?RELJ.'gRIITELLI_^  JR^, 
PHILADELPHIA^  PA. 

Violpti^on  charged:     I'ailure  to  pay  the 
full  contract  purchase  price  for  a 
carload  of  celery. 
Prj^ncipal  ^o.i^i  Involved:     When  shipment 
delayed  and  not  of  Q-aality  or  condition 
contemplated,   respondent  justified,  after 
informing  shipper,   in  selling  for  liest 
price  olDtainalDle  and  accounting  accordingly. 
Order:     Complaint  dismissed. 

Outline  of_?acts 

Complainant  claimed  that  respondent  purchased,  on  March 
7,   1941,  at  $3.20  per  crate  delivered,  a  carload  of  celery 
■which  had  "been  shipped  February  28,   1941,  from  Los  Angeles, 
California,  and  that  upon  arrival  of  the  celery  at  Philadelphia, 
it  was  accepted  hy  respondent,  who  pa.id  complainant  $703.43, 
leaving  a  "balance  of  $487.97  due  and  ov/ing,   for  v;hich  complain- 
ant asked  for  an  award. 

Respondent  claimed  that  the  celery  was  xturchased  to 
arrive  in  Philadelphia  in  time  for  the  market  of  March  10; 
that  on  March  10  it  had  not  arrived  and  complainant  was  directed 
to  cancel  the  order,  v;hich  he  agreed  to  do,  hut  in  a.  telegram 
sent  later  during  the  day,  he  said  that  the  celery  would  arrive 
on  March  11;     that  it  did  not  arrive  until  March  12,  at  which 
time  respondent  did  not  want  it;-    that  \.\'hen  it  arrived,  the 
Government  inspection  showed  that  it  contained  30:^  decay  and 
35^  yellow  Might;     and  that  on  accoiant  of  the  condition  of 
the  celery,  it  was  tho^oght  that-  "by  selling  it  immediately,  it 
would  result  in  a  much  smaller  loss  to  the  complainant.  The 
n-t  proceeds  of  sale,  $703.43,  without  any  charge  for  commission, 
wore  remitted  to  comijlainant . 

A  copy  of  respondent's  ansv;er  was  served  on  com.plainant 
on  Decem'ber  1,  1941,  "but  he  failed  to  file  an  opening  statement 
of  facts. 

Destination  Federal  inspection  certificate  stated,  in 
part:     "Stock  that  is  free  from,  decay  is  fresh  and  crisp;  top 
leaves  mostly  green,   some  yellovv';     35%  of  stalks,  show  top  leaves 
"badly  spotted  with  Late  l'].-.;rnt.     10  to  55%,  averaging  approxi- 
mately 30%  decay,  mostly  Biccerial  Soft  Rot  and  'i^atery  Soft  Rot, 
all  stages,  mostly  advanced  and  affecting  few  to  many  top  leaves 
and  many  "branches." 
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Ruling__included  .in_Decisi,on 

Since  the  celery  we?  not  delivered  until  two  dnys  after 
the  time  agreed  upon,  and  was  not  of  the  quality  and  in  the 
condition  contemplated  hy  the  parties,   respondent,'  to  prevent  ' 
further  loss  to  complainant,  after  informing  him'  of  the  delay 
and  the  condition  of  the  celery,  was  justified  in  selling  it 
promptly  for  the  "best  price  ottainahle,  and  rendering  the 
complainant  a  detailed  account  of  the  prices  received  and  the 
expenses  in    connection  with  the  sale.     The  complaint  was 
therefore  dismissed. 

S-2854,  FelDruary  10,   1942,  Docket  3778:  (S.P.) 

P.3\   COPPERSMITH  &  CO^,  CHICAGO^,   ILL.  v^ -A.J  •  _T33BS_&_SgWS  CO., 
COTULLA,_TEXASj_  O'KEEFE  BROS^  ,  _LAREDq,3sXA.S  :_  „AP_^ IMM^^^^M 
BEO  S .     B  ALT  I  MORE ,  _MD . 

Violation  charged:     False  representation 
hy  Tehhe  iS;  Sons  and  O'Keefe  Bros.; 
failure-  truly  and  correctly,  to'  account 
promptly  for  proceeds  of  sale  by  Tehhe 
&  Sons;     unjustified  rejection  'by  - 
-    •  Zimmerman  Bros. 

Principal  poin^s__involved:     Rejection  was 
D-4x  not  without  reasona.ble  cause;  tomatoes 

showing  at  destination  average  of  18^ 
shoulder  sca.rs  or  dark  discolored  areas 
and  2%  Ba.cterial  Soft  Rot,  not  in  suit- 
able shipping  condition. 

Order:     Comiolainant  awarded  Si 347. 24,  plus 
interest,  against  O'Keefe  Bros.;  complaint  . 
dismissed  as  to  Zimmerman  Bros,  and  A.J. 
Tebbe  &  Sons  Go.  .  ■■ 

^''iiili^£  of  Facts 

On  December  4,   1939,  complainant  purchased  from  O'Keefe 
Bros.,  through  A.J.  Tebbe  &  Sons  Co.,  as  brokers,  a  carload 
of  U.S.  No.  1  tomatoes  and  a  carload  of  U.-^.  iTo.  2  tomatoes, 
for  $1,125  and  $812.50,  respectively'',  making  a  total  purchase  . 
price  of  $1937.50,  f.o.b.  Laredo,  Texas.     On  December  8, 
A.J.  Tebbe  be  Sons  Co.,  acting  for  complainant,   sold  the  two 
carloa:ds  to  Zimmerman  Bros.,  of  Baltimore,  Md,  ,   for  $1,962.50 
cash  f.o.b.  shipping  point.  On  arrival  at  Baltimore,   they  were 
rejected  by  Zimmerman  BroSi,  and  subsequently  sold,  one  car  for 
net  proceeds  of  $555.95,  and  the  other  for  $59.31,  a  total  of 
$515.25.     Compla.inant  asked  for  an  award  of  damages  in  the  amount 
of  loss  sustained. 


Texas  State  inspection  certificates  isstied  on  T)ecer-'bev 
4  showed  that  the  tomatoes  in  the  first  car  graded  U.i^,  So.  1 
a.nd  those  in  the  second  car  graded  U.S.  ITo.  2.  Federal  inspection 
at  Baltimore,  on  December  13,   showed  that  the  first  car  failed 
to  grade  U.S.  i  "only  account  -excessive  percentage  showing 
shoulder  scars  or  dark  discolored  sunken  areas,"  with  "8  to  20'i 
averaging  approximately  12^  tomatoes  showing  shoulder  scars 
or  dark  discolored  sunken  areas.     2^o  Bacterial  Soft  Sot,  various 
stages."     The  second  car  was  certified  as  failing  to  gra.de 
U.S.  ViO.  2  "only  account  excessive  shoulder  scars  and  tomatoes 
shov/ing  dark,  discolored  sunken  areas,"  with  "8  to  25/^1  averaging 
approximately  15%  serious  damage  from  shoulder  scars  or  dark 
discolored  sunken  areas,  affecting  i  tc      surface  of  tomatoes. 
2%  Bacterial  Soft  Hot,  various  stages." 

After  arrival  and  inspection  at  Baltimore,  Zimmerman  Bros, 
telephoned  the  Department,  asking  for  an  opinion  as  to  whether 
good  delivery  had  heen  made,  and  the  following  telegram  was  sent 
to  them:     IT  IS  OUH  OPIillOK  THAT  TOMATOSS  Pl^.CKASED  JOB  AilD 
CSHTIJISD  AT  DESTINATIOiJ  AS  CONTaII^IHG  SHCULDEH  BEUISES  AND 
DISCOLOBATIONS  EAilOING  EIGHT  TO  TMTY-EIVE  AVERAGE  EIFTEEN 
PERCENT  IN  ONE  EIGHT  TO  T'vENTY  AVSRA-GS  TVJELYE  PERCENT  IN  OTHER 
AF^]  NOT  PROPERLY  CONSIDERED  iiS  HAVING  BEEN  IN  SUIT/iBLS  SHIPPING 
CONDITION. 

.  ^'U-lillgs.  i.^cluded_in  Decision 

1.  Rejection  of  the  tomatoes  hy  Zimmerman  Bros,  was  not 
without  reasonable  cause,     a  report  of  standardization  research 
made  by  an  employee  of  the  Department  to  determine  the  r)ercentages 
of  various  condition  defects  ap-oearing  in  fresh  tomato  shi"oments 
on  arrival  at  destination  markets,  "based  on  Eederal  inspection 
certificates,  in  which  every  third  certificate  issued  for  the 
^''^''estern  Perishable  Association  of  Nev/  York  City  during  the  years 
1938  and  1940,  was  analyzed,   shov/ed  that  the  deterioration  in  the 
tomatoes  was  abnormal.     The  complaint  as  to  Zimmerman  Bros,  v/as 
therefore  dismissed. 

2.  O'Keefe  Bros.,  by  selling  the  tomatoes  f.o.b.  shipping 
point,  under  the  regulations  promulgated  by  the  Secretary  of 
Agriculture  for  carrying  out  enforcement  of  the  act,  represented 
that  they  were  in  suitable  shipping  condition.     Therefore,  since 
the  report  of  the  investigation  showed  that'  the  tomatoes  were  not 
in  suitable  shipping  condition  at  shipping  point,  O'Zeefe  Bros, 
failed  to  comply  with  their  contract  and  were  liable  to  complain- 
ant for  the  loss  sustained  on  the  shipment.     Complainant  was 
awarded  the  difference  between  the  sale  price  to  Zimmerman  Bros., 
$1962.50,  and  total  net  receipt  from  resale,  $615.25,  or  $1347.24. 
plus  interest. 
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3.     The  complaint  against  A..J.  Te"b"be  &  Sons  Co.  was  dis- 
missed, since  it  was  admitted  by  complainant  that  they  acted 
only  as  agent  in  this  matter. 

S-2855.  February  13,  1942,  Docket  3941:  (Hearing) 

WILLIS_PARTEE  CO^,_MILANj^  TENLT^  v._S_^  STROCK_&_CgMPANy^  BOSTON, 
MASS, 

Vi£lati_oii  .charged:     Unjustified  rejection  of 

a  carload  of  tomatoes. 
Pri_n£i;£al  point  involved:    Amicable  settlement 

betv/een  parties  prior  to  hearing  resulted  in 

dism-issal . 
Order:     Com-plaint  dismissed. 

Outline  of  Facts 

■-•   "       Complaint  was  filed  under  the  Perishable  Agricultural 
Commodities  Act,  for  the  recovery  of  damages  arising  out  of  the 
rejection  by  S.  Strode  &  Company  of  a.  carload  of  tomatoes  shipped 
in  interstate  commerce.  .  ■'^  hearing  was  held  on  December  6,  1941, 
at  Boston,  Mass.,  at  which  attorney  for  the  complainant  stated 
for  the  record  that  the  matter  had  been  settled  amicably  between 
the  parties . 

Ruling_included  in_Decisi,on 

The  com.plalnt  against  S.  Strode  &  Company  wris  ordered 
dismissed. 

S-2867,  February  13,  1942,  Docket  3943:  (Hearing) 

S._AIiBERTSOF_Cg._IHC_^,_BOSTON,  J'fASS._v^  SArfER_&__CgMPANY_5_  INC.  , 
BOSTOT^  MASS. 

Violation  charged:     Unjustified  rejection  of 
a  carload  of  cherries. 

Pri_nci;pa.l  poi.nt_  involved ;  Efforts  made  prior 
and  subseauent  to  hearing  resulted  in 
amicable  settlement  between  parties. 

Order:     Coraplaint  dism.issed. 

Outline  of  Facts 

Complaint  v;as  filed  under  the  Perishable  Agricultural 
Commodities  Act  for  the  recovery  of  damages  arising  out  of  the 
rejection  of  a.  carload  of  cherries  shipped  in  interstate 
commerce,    -i^  hearing  v;as  ineld  at  Boston,  Mass.,  on  December 
8,   1941.     Since  the  case  appeared  to  be  of  a  kind  which  lent 
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itself  to  adjustment  iDetween  the  -parties,  efforts  were  made, 
prior  to  ynd  sulDseauent  to  the  hearing,  to  have  the  parties 
settle  the  matt'er  between  themselves.  As  a  result  thereof, 
by  a  letter  dated  DecemlDer  15,  1941,  the  attorney  for  the 
complainant  wrote  the  examiner  that  the  parties  had  reached 
an  agreement  and  settled  the  matter  amicahly  TDetv;een  them- 
selves. 

Ruling_incl_uded  in_Deci,si^on 

The  complaint  against  Sawyer  &  Company,   Inc.  was  ordered 
dismissed. 

S-2869,  February  16,   1942,  Docket  3912:  (S.P.) 
A._BiiHKC¥ITZ__COMPAirf_^  CiilCAGO  ,_ILL_^  Z-_JOM  DeMARTIHI  CO^  IV.C.  , 

§AM  IR#^ciscg,_CALii;. 

Ziol^.tion  jchar^ed:     Failure  to  deliver  a 
carload  of  tomatoes  in  accordfnce  with 
contract  specifications. 
Princi;pal  poi.i^-.ts_involved;     In  determining 
whether  good  delivery  made  on  contract  for 
produce  of  certain  percentage  of  a  U.S. 
grade,   there  will  he  applied  the  tolerance 
providea  in  the  grade  for  decay  or  other 
factors  causing  progressive  deterioration; 
acceptance  of  allowance  completed  fulfill- 
ment of  contract  and  precluded  further 
claim . 

Order:     Complaint  dismissed. 

Outline  of  Facts 

On  or  ahout  June  15,   19.^^9,   through  a  broker,   respondent  sold 
to  complaina.nts  a  carload  of  tomatoes  to  be  Qojb  V.^.  No.  1,  or 
"better,  at  $1.90  per  lug  delivered.     Shipment  v/as  made  from  the 
Merced  district  of  California,   to  Chicago,   Illinois,  v/here  the 
car  arrived  June  21,  and,  after  negotiations  between  the  parties, 
respondent  granted  complainants  an  allowance  of  25-^  per  lug  on 
150  lugs,  or  $37.50.     Com-plainants  claimed  that  the  allowance  was 
accepted  under  duress,  they  being  placed  in  a  position  of  being 
forced  to  defend  themselves  in  a  reparation  complaint  filed  v;ith 
the  Department  by  respondent  and  since  the  tomatoes  v;ere  in 
danger  of  serious  deterioration  wliile  standing  on  track  and 
the  market  was  falling,  acceptance  of  the  allowance  should  not 
bar  recovery  for  the  amount  of  damages  sustained  by  complain- 
ants;    that  the  tomatoes  at  the  time  of  delivery  were  not  of 
the  quality  and  grade  required  by  the  contract,   the  local  office 
of  the  Department  on  June  21,  by  telephone,  reporting  that  the 
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shipping  point  inspection  certificate  would  "be  reversed;  that 
the  ca.r  stood  on  track  for  seven  days  during  the  time  the 
parties  were  attempting' to  settle  the  controversy,  and  during 
that  period  the  market  declined  and  the  tomatoes  further 
deteriorated.     They  asked  for  an  award  of  $252.85,  represent- 
ing the  alleged  loss  less  the  allov/ance. 

Respondent  claimed  that  the  tomatoes  were  of  the' kind 
and  quality  set  forth  in  the  confirmation  of  sale,  hoth  at 
shipping  point  and  at  destination;     that  when  first  advised 
that  the  shipping  point  inspection  would  he  reversed  respondent 
offered  to  make  an  allowance  of  25(i'  per  lug  on  the  entire  ear, 
but  when  destination  inspection  failed,  to  reverse  the  shipping 
point  inspection  respondent  repxidiated  that  agreement,  and 
was  justified  in  doing  so  since  the  offer  was  made  in  reliance 
on  report  received  hy  telephone;     and  that,  on  information 
that  the  tomatoes  did- not  grade  85%  U.S.  ilo.  1,   it  made  an 
allowance  of  25t^  per  lug  on  150  lugs,  or  $37.50,  which  amount 
was  tendered  to  and  accepted  "by  complaina.nt  as  "a  'full  and 
final  settlement  of  all  claims." 

Certificate  of  Federal  inspection  at  Chicago,  restricted 
to  accessihle  portion  of  load,   consisting  of  upper  two  layers  of 
lugs,  certified  that  most  lugs  graded  U.S'.  No.  1,  "but  lot  as  a 
whole  failed  to  grade  U.S.  No.  1  only  on  account  of  bruising  in 
some  lugs,  the  lot  then  containing  approximately  Q5^o  U.S.  No.  1 
quality,  "Stock  mature,  clean,  generally  fairly  well  to  well 
formed,  fairly  smooth  to  smooth;     grade  defects-  average  8% 
consisting  mostly  of  misshapen,-  few  scars."  and  "Average 
approximately  Bbfo  mature  green,  10%  turning  and  5^  ripe  and 
firm;     less  than  1%  decay.     In  three  stacks  next  "bunkers  each 
end  of  car  ranging  from  4^  in  some  lugs  to  50'?^  in  others, 
average  approximately  20%  show  from  1  to  4,  mostly  1  or  2  soft 
water-soaked  "bruised  spots  generally  occurring  at  contact  point 
with  other  tomatoes." 

Rulings_  i.nclud£d__in  Decision 

1.     It  was  dou"btful  whether  good  delivery  was  made  on 
the  contract,  since  the  progressive  deterioration  was  far  in 
excess  of  that  contemplated  in  the  specifications  of  grade  U.S. 
No.  1.     That  grade  provides  that  not  more  than  10%,  "by  count, 
of  the  tomatoes  in  any  container  may  "be  "below  the  requirements  of 
this  grade  and  that  not  more  than  one-half  of  this  tolerance, 
or  5%,  shall  he  allowed  for  defects  causing  serious  damage  and 
not  more  than  lf>  may  "be  allovved  for  soft  ripe  tomatoes  or  tomatoes 
affected  "by  decay  at  shipping  point.     In  addition,  a  total 
tolerance  of  not  more  than  5%  shall  "be  allowed  for  soft  ripe 
tomatoes,  and  not  more  than  a  total  of  5%  for  tom.aT;oes  affected 
"by  decay  en  route  or  at  destination.     The  term  "serious  damage" 
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is  defined  in  the  standards  as  meaning  any  injury  which  seriously 
affects  the  appearance,  or  the  edihle  or  shipping  auality.  Any 
certificate  issued,  "by  the  Federal  or  ?ederRl-St?^te  ?ood  Products 
InsTOfcction  Service  must  he  interpreted  in  the  light  of  the  grade 
referred  to,  and  the  facts  set  forth  in  the  certificate.  A 
certificate,  showing  the  Droduce  referred  to  therein  as  "being 
of  a.  percentage  of  a  U.S.  grade,   cannot  he  considered  as  indicat- 
ing that  good  delivery  has  heen  made  on  a  contract  calling  for 
such  percentage  of  the  grade,   if  it  shows  an  amount  of  decay 
or  other  factors  causing  progressive  deterioration  in  excess 
of  the  tolera.nce  provided  in  the  grade.     In  determining 
whether  good  delivery  has  "been  made  on  a  contract  calling  for 
produce  of  a  certain  percentage  of  a  U.S.  grade,   there  must 
he  applied  the  tolerances  provided  in  the  grade  for  decay  or 
other  factors  causing  progressive  deterioration. 

2.  In  viev,f  of  the  state  of  the  record  with  respect  to 
the  other  issue  in  this  proceeding,   it  was  not  necessary  to 
determine  v/hether  the  tomatoes  met  contract  requirements. 

The  record  clearly  showed  that,  after  negotiations  hetween 
the  parties  with  a  view  to  an  amicahle  settlement,   it  was 
definitely  agreed  that  there  should  he  an  allowance  of  $37.50. 
The  parties  made  the  settlem.ent  long  hefore  the  letter  of 
August  31,  1939,  on  which  complainants  relied  to  support  the 
contention  that  the  tomatoes  were  not  at  time  of  delivery  of 
the  grade  and  quality  required  hy  the  contract,  was  v;ritten  hy 
a  representative  of  the  Department.     Therefore,  that  letter 
could  not  he  regarded  as  having  any  material  hearing  on  the 
situation  with  respect  to  the  agreem.ent  in  regard  to  the  . 
allowance.     The  contention  of  the  complainants  that  the 
acceptance  was  under  duress  could  not  he  sustained,  '^he 
evidence  clearly  estahli-shed  the  fact  that  the  granting  of 
the  allowance  and  the  a.cce^otance  thereof  completed  a  fulfill- 
ment of  the  contract. 

3.  Since  complainants  accepted  the  allowance  as  a 
satisfactory  settlem.ent  of  the  matter  in.  dispute,  and  since 
com.plainants  accerited  and  paid  for  the  tomatoes,   the  Toarties 
fully  performed  their  ohliga.tions  under  the  contract,  and 
the  complaint  was  therefore  dismissed.- 


S-2871,  FelDruary  15,  1942,  Docket  4051:  (S.P.) 

MARTIN_FOOD  PRODUCTS_,  IW.^  SUCCESSOR  TO_PRODUCT?S  COEPOEA!r_I01 
OP_AMERICM-,_GHICAG:0_j_  ILL._v_^  RARTMAipj_DRISD_ERUIT_CO.^  INC..  , 
MACED01,_M. 

Violation 'charged:     Eailureto  deliver 
in  accordance  with  contract  20,518  I'bs. 
of  frozen  St rav/herries  . 
Principal-  p.o i.n t_s_invci  1  ved :     Complainant  was 
proper  party  to  "bring  action  since  it 
succeeded  to  rights  of  Products  Corporation 
through  merger;     respoiident  deprived  of 
advantage  of  crop  shortage  provision  in 
contract  "by  own  admission  it  could  have 
made  full  delivery. 
Order:     Complainant  awarded  $255.48,  plus 
interest. 

Oujfcli^ne  of  Tacts  •   ■  ■  ' 

On  or  ahout  June  10,  1940,  hy  contract  in  writing,  through 
a  "broker,  respondent  contracted  to  sell  to  the  Products  Corporation 
of  America'  85  "barrels  of  3  plus  1  New  York  State  Premier  &  G-i"bson 
\''arieties,  straw"berries ,  1S40  crop,  suhject  to  "buyer' s- approval , 
and  10  30-l"b.  tins,  at  the  agreed  price  of  7(f-  per  pound  on  a 
delivered  "basis,  to  "be  shipped  from  Macedon,  N.Y.  to  Chicago, 
111.     Respondent  shipped  18,032  l"bs.,  "but  failed  to  ship  the 
remaining  20,518  I'bs.  called  for  by  the  ' contract .     The  "buyer 
was  compelled  to'  purcha,se  straw"berries  at.  8-l/'4  cents  per  pound 
delivered  in  order  to  fulfill  the  contracts  theretofore  entered 
into,  and  asked  for  an  award  of  damages  in  the  difference  "between 
the  original  contract  price  of  the  20,518  Ihs.   (at  7i),  $1436.26, 
and  the  cost  of  replacement,  $1592,74,  or  $256.48. 

Respondent  admitted  that  the  contract  was  entered  into 
with  Products  Corporation  of  America,  hut  stated:  (l)  That  it 
made  no  contract  with  Martin  Eood  Products,  Inc.;  (2)  that 
Products  Corporation  of  Am^erica  was  aware  of  the  crop  shortage;- 
(3)  that  the  failure  of  -^^roducts  Corporation  of  America  to 
accept  samples  of  the  straw'berries  in  a  reasonahle  time  made 
it  impossi"ble  for  respondent  to  deliver  more  than  the  pro  rata 
"deliveries";  and  (4)  that  the  complainant  failed  to  show  any 
damage ,  • 
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Rulings  includ^d_in  Decision 

1.  Although  it  was  true  that  respondent  entered  into 
the  contract  vdth  the  Products  Corporation  of  America  and  not 
with  the  Martin  Food  Products,  Inc.,  the  evidence  shov/ed  that 
the  latter  corporation  was  the  successor  to  the  former  "by  the 
merger  of  the  Products  Corporation  of  America  and  another 
corporation.    As  a  consequence  of  this  merger,  complainant 
succeeded  to  all  the  rights  of  the  Products  Corporation  of 
America,  and  was  the  proper  party  to  "bring  this  action. 

2.  Respondent's  own  statement  de'orived  it  of  the 
advantage  of  the  provision  in  the  contract  that  when  there 
was  a  crop  shortage  the  Injyer  should  accept  pro  rata  delivery 
without  claim  or  right  to  damages.     On  June  29,  1940,  a  tele- 
gram was  sent  "by  the  "broker  to  the  respondent  reading,  in  part, 
as  follows:     PRODUCTS  COHPORATICiT  SAIiPLES  ARRIVED  THIS  MOPJIING 
STILL  PROZEN  ALMOST  SOLID  CAIT  IJOT  POSSIBLY  KAKS  COOKING  TEST 
TODAY  HO^.^EVER  BERHIES  LOOK  PINS.     BECAUSE  YOUR  PACKING  SEASON 
GETTING  SHORT  PRODUCTS  RECOMMEND  YOU  START  PACKING  'THE  BARRELS 
AGAINST  CONTRACT.     In  its  letter  to  this  Department  of 
September  15,  1940,  respondent  stated  that  "had  we  received 
Products  Corporation's  approval  on  the  29th  of  June,  we  could 
have  effected  full  delivery, -"beyond  a  question  of  a  dou'bt." 
This'  statement  indicated  that  respondent  could  have  made  full 
delivery  if  it  had  had  the  complainant's  approval  on  June  29. 
In  view  of  the  recommendation  of  the  "buyer,  which  v/as  trans- 
mitted "by  the  "Droker  on  J\ine  29  to  the  respondent,  it  seemed 
that  respondent  v;as  sufficiently  notified  that  it  would  "be 
appropriate  for  it  to  prepare  to  fulfill  the  contract. 

3.  'i'here  was  no  undue  delay  on  the  part  of  the  "buyer 
in  informing  respondent  that  the  samples  were  satisfactory. 
They  arrived  on  Saturday,  June -29,  and  the  "broker,  v/ho  was  agent 
for  respondent,  informed  respondent  that  the  "berries  were 
frozen  and  the  cooking  test  could  not  "be  made  that  day.  The 
following  day  ^'^as  Sunday,  and,  on  July  1,  the  "broker  was 
definitely  informed  "by  the  "buyer  that  the  straw"berries  were 
satisfactory.    As  previously  pointed  out,  the  "broker  sent  a 
v;ire  to  the  respondent  on  June  29,  indicating  that  steps 
should  "be  taken  to  fulfill  the  contract  since  the  ""berries 
looked  fine." 

4.  Respondent  failed  to  ship  20,518  l"bs.  of  strawberries 
in  accordance  with  the  term.s  of  the  contract,  in  violation  of 
the  act.     The  contract  provided  that  shipment  could  "be  made  at 
the  seller's  option  within  the  first  month's  storage  in  New 
York.     At  the  end  of  the  first  month's  storage  period  after  the 
approval  of  the  sale,  the  "buyer  purchased  strawherries  to  replace 
those  which  respondent  failed  to  ship  in  accordance  with  the  terms 
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of  the  contract.     The  evidence  showed  that  the  TDi:iyer  made  a 
purchase  of -strawberries  at  1^  per  pound  f.o.b.  ■Hills'boro, 
Oregon,  and  it  cost  one  and  one-quarter  cents  per  pound  to 
transport  the  berries  from  Hillsboro,  to  Chicago,  111.  Com- 
plainant T^ras  entitled  to  the  difference  between  the  cost  of 
the  berries  purchased  and  the  price  at  which  respondent  agreed 
to  sell,  or  $256.48,  for  which  amount,  plus  interest,  it  was 
awarded  reparation. 

2-8873,  February  18,  1943,  Docket  3875:  (S.P.) 

ROBBINS  POTATO_Cp._^  MITCHELL,  pBEASp._v^  THE  L._J^  JOpSTONE 
COMMiSSION__CO._^  ADA,_OKLAHOMA. 

Violation  charged:     Failure  to  pay  for 

a  load  of  potatoes. 
Principal  poin^s^inv^lved :    Jurisdiction  of 
J-1  Department  not  lost  by  respondent's 

M-23   ■  ■  assignment  for  benefit  of  creditors 

C-4  subsequent  to  filing  of  complaint;  in- 

M-23  solvency  law  of  State  not  enforcible 

against  non-resident  creditor. 
Order:     Complaint  dismissed. 

Outline  of  Facts 

Complainant  claimed  that  on  September  3,  1940,  he  sold 
to  respondent  a  carload -of  potatoes  at  per  100  lb.  .  sack 

delivered,  less  freight  of  47 per  cwt.  to  A'da,  Oklahoma, 
making  an  f.o.b.  price  of  50|r(2J  per  cwt.    He  asked  for  an  award 
in  the  amount  of  the  purchase  price,  claiming  respondent  did 
not  complain  to  him  as  to  the    decayed  condition  within  24 
hours  after  arrival  of  the  car  at  destination,  which  must  be 
deemed  an  acceptance  of  the  shipment  at  the  sale  price. 

Respondent  contended  that  an  assignment,  which  he  made 
for  the  benefit  of  creditors  under  an  Oklahoma  statute, 
terminated  the  jurisdiction-  of  the  Secretary  in  this  proceed- 
ing;    and  that  on  September  2,  complainant  offered  No.  2  Triumph 
potatoes  at  per  cwt.  delivered,  and,  after  the  purchase 

of  the  potatoes,  he  sold  one-half  of  the  carload  at  $1.10  per 
sack,  that  he  informed  complainant-  of  such  sale,  and  that 
complainant  answered  that,  while  he  had  described  the  potatoes 
as  "throwouts,"  they  would  nevertheless  pass  inspection  as 
No.  2  Triumphs. 

The  car  arrived  at  Ada  on  September  5,  but  was  not  placed 
on  the  unloading  track  until  the  following  day.     Inspection  was 
made  of  180  sacks  of  the  potatoes  remaining  in  the  car  by  a 
Federal -State  of  Oklahoma  inspector  on  the  morning  of  September 
8.     The  inspector  stated  that  an  additional  150  sacks  had  been 


-  808  - 


placed  in  a  v/arehouse.    He  testified  that  the  "stock  shows 
decay  ranging  from  6  to  16,  averaging  lOjo  soft  rot,"  and 
that  most  of  the  sacks  showed  wet  spots  on  the  outside. 

Rulings  i.ncluded_in  Decision 

1.  '-^'he  jurisdiction  to  consider  and  determine  the  issues 
of  law  and  fact  which  were  presented  "by  the  parties  under  the 
provisions  of  the  act  was  not  lost  by  reason  of  the  assignment 
for  the  benefit  of  creditors  under  the  State  law.     The  assign- 
ment for  the  benefit  of  creditors  under  the  State  law  was 

made  subsequent  to  the  filing  of  the  complaint  and  the  filing 
of  the  respondent's  answer  in  the  instant  case.     The  respond- 
ent also  filed  a  statement  of  facts  in  ansv/er  to  the  complain- 
ant's opening  statement.     It  was  not  shown  that  the  complain- 
ant, as  a  creditor  of  the  respondent,  consented  to  the  assign- 
ment for  the  benefit  of  creditors.    Moreover,  an  insolvency  Ism 
of  a  State  which  provides  for  a  discharge  of  the  debtor's 
obligation  to  a  resident  of  another  State  is  not  enforcible 
against  such  non-resident  creditor.     This  is  so  even  in  the 
absence  of  a  S'ederal  bankruptcy  act. 

2.  Respondent  by  wire  reported  tc  complainant  the  true 
condition  of  the  potatoes  as  described  by  Federal-State  of 
Oklahoma  inspection  made  on  September  8,  and  stated  he  would 
have  to  "re-run"  the  potatoes,  meaning  that  they  would  have  to 
be  resorted  and  resacked.     To  this  proposal  complainant  wired 
"Okay  go  ahead."     Complainant's  reply  indicated  that  it  v;as 
understood  by  both  parties  that  the  potatoes  did    not  conform 
to  warranty  and  that  respondent  might  "go  ahead"  and  resort 
them  in  an  effort  to  m.inimize  the  anticipated  loss  on  resale. 

5.     The  evidence  showed  that  respondent's  disbursements 
exceeded  the  gross  proceeds  of  resale.     The  total  proceeds 
amounted  to  $359.20.     Respondent's  disbursements  included 
payment  of  freight  in  the  amount  of  $159.20.     Refunds  made 
to  buyers  amounted  to  $52.75.     The  cost  of  re-sorting  the 
potatoes  was  stated  to  be  $27.50,  v/hich  included  $6  paid  for 
new  sacks.     It  was  shown  that  the  respondent  also  sustained 
a  loss  of  profits  in  the  amount  of  the  difference  between 
$1.10  per  sack  on  180  sacks  sold  to  one  purchaser,  and  97^1^^ 
per  sack,  the  purchase  price,  or  $22.50.    Respondent  did  not 
file  a  counter-claim  and  no  award  could  be  made  in  his  favor, 
but  the  complaint  against  him  v/as  dismissed. 
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S-2874,  February  25,  1942,  Docket  4070:  (^.Pr) 

J  AC  BOKEi?OHR,_THIBODAUXj,  LA._  v._BSEKOWITZ_PRODUCE_CO.  , 
AKRON,  _OHig. 

Victlation  charged:    Unjustified  rejection 

of  a  carload  of  potatoes. 
Pri.nci2al  ^oi^^i  involved:     Contract  not 
F-1  modified  due  to  mutual  misunderstanding 

"betiveen  parties  during  negotiations 

after  shipment  arrived. 
Order:     Complaint  dismissed. 

Outline  of  Facts 

On  or  about  June  6,  1941,  respondent ,  ' through  a  "broker, 
purchased  from  complainant  a  carload  of  U.S.  Commercial  Triumph 
potatoes,  unwashed,  packed  in  new  branded  100' lb.  sacks,  at 
$2.15  per  cwt,  delivered  at  Akron,  Ohio.     Shipment  was  m.ade 
from  Ethel,  La.,  on  or  about  June  6.    On  the  day  of  arrival, 
June  10,  the  broker  wired  complainant  that,  due  to  the  "poor 
quality,"  respondent  had  asked  for  a  reduction  in  price  of 
25(^  per  sack,  and  complainant  consented  to  reduce  the  price 
15^  per  sack.    At  5:00  p.m.  that  day  the  broker  wired  com-  '  . 

plainant  REDUCE  DRAFT  QUICK  ***  FIFTEEN  GENTS.     BERKOWITZ  NOT 
SATISFIED  BUT  WANTS  UNLOAD.     At  5:23  p.m.  respondent  wired  the 
broker  CANNOT  USE  CAR  POTATOES  SOME  SACKS  ENTIRELY  WORTHLESS. 
Following  rejection,  complainant  resold  the  potatoes  elsewhere 
and  asked  for  an  award  to  cover  his  loss. 

Respondent,  in  his  ansv;er,  admitted  that  he  accepted 
the  com.plainant '  s  counter-offer  "on  the  basis  of  U.S. 
Commercials." 

In  a  letter  dated  June  23,  1941,  addressed  to  the  Depart- 
ment, complainant  stated  that  he  did  not  deliver  "U.S.  Commercials 
.   .   .  but  since  Berkowit2  offered  to  accept  this  car  at  a  reduction 
of  25  cents  per  hundred,  and  we  counter-offered  him  an  allowance 
of  15  cents,  which  he  accepted,  it  is  reasonable  for  us  to  assume 
that  he  opened  a  new  contract,  regardless  of  the  fact  that  the 
potatoes  were  truly  unclassified,  in  other  words  he  made  a 
track  purchase." 

Rulings  included_in  Decision 

1.    Modification  of  the  original  contract  was  not 
completed.     The  broker's  first  wire  to  the  complainant  on 
June  10  relative  to  a  reduction  in  price  indicated  that  the 
respondent  did  not  question  the  grade  of  the  potatoes.  The 
proposed  reduction  of  250^  per  sack  in  the  price  seemed  to  have 
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"been  made  "because  of  the  claim  that  "many  saks  cut  load 
disarranged  .    .".  poor  quality  .   .   ."     The  respondent's 
vire  of  June  10,  sent  at  5:23  p.m.  ,  quoted  in  part  alDove  ,  - 
seemed  to  have  "been  sent  prior  to  the  complainant's 
reduction  in  the  amount  of  the  draft  which  the  respondent  was 
expected  to  pay.     Even  if    the  amount  of  the  draft  had  heen 
reduced  prior  to  the  receipt  of  the  respondent's  wire  notify- 
ing the  "broker  that  he  would  not  accept  the  potatoes,  the 
intended  modification  of  the  contract  would  not  he  "binding, 
"because  there  was  a  mutual  misunderstanding  of  the  parties 
regarding  the  class  of  .potatoes  with  respect  to  v;hich  they 
were  contracting.     The  record  indicated  that  fhe  respond- 
ent's offer  to  accept  the  15(p  reduction  vias  m.ade  upon  the 
"basis  of  "U.S.  Commercials."    %en  he  learned  that  the 
potatoes  did  not  come  within  this  classification,  he  sent 
the  wire  in  which  he  gave  notice  that  he  would  not  accept 
them.     In  view  of  these  ciro-junstances  the  respondent's 
refusal  to  accept  the  potatoes  did  not  amount  to  a  rejection 
without  rea3ona"ble  cause. 

2.     ^he  potatoes  did  not  grade  "lJ.S.  Commercial  upon 
arrival  at  Akron  and  the  record  failed  to  esta."blish  that 
respondent's  refusal  to  accept  the  shipment  was  in  vio- 
lation of  section  2  of  the  act.     The  com.plaint  was  there- 
fore dismissed. 

S-2895,  April  1,   1942,  Docket  3982:  (Hearing) 

PACIFIC  COAST  FRUIT  3ISTRIEUT0RS_j_  IHO.^  LOS  AKGSLES , _CAL IF . 
v._VOL|;  &  COM,_PHIMELPKIA,_PA. 

_^iolation  charged:     Unjustified  rejection 

of  tv/o  carloads  of  grapes. 
Pri.ncipa.1  po5.nt  involved;    2ism.issal  re- 
C-1  quested  \)j  complainant  as  result  of  new- 

evidence  discovered  at  hearing. 
Order:     Complaint  dism.issed. 

Outline  of_Eact_s 

Complainant  alleged  that  respondents  violated  section  2 
of  the  act  by  rejecting,  without  reasona.ole  cause,  two  ca.rloads 
of  iwuscat  juice  grapes,  purchased  in  interstate  commerce,  as  a 
result  of  v.'hich  the  complainant  suffered  damages  in  the  sum 
of  $895.83,  for  which  reparation  was  sought.    A  hearing  was  held 
on  Decem"ber  2,  1941. 
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In  a  letter  dated  'Fe'htMkry  27,  1942,  addressed  to  this 
Department,  complainant  stated  that  "      ..  .  upon  the  new 
evidence  which  came  to  light  at  the  hearing  in  Philadelphia 
concerning  these  two  cars. as  ahove  recitedf  we  feel  honor- 
bound  to  request  the  Department  of  Agriculture  to  dismiss 
our  complaint,  and  by  this  letter  we  respectfully  ask  them 
so  to  do . " 

Ruling_included  in__Dieci.si.on 

The  complaint  was  dismissed,  in  accordance  with 
complainant's  request. 

S-2896,  April  5,  1942,  Docket  4058:  (Hearing) 

Rej.  _Applicatiqn_of  G:._&„W^  !iholesale  J^ruit.  &  Produce  Corporation, 
New  Yorkj_  N.Y.  _f or_a_licens^e_Tander_the_Perishahle  Agricultural 
Commodities,  Act_. 

Principal  point  involved;     Corporation  was 
K-9  formed,  for  the  obvious  -purpose  of  afford- 

ing Joe  Garro  an  opportiinity  to  re-enter 
the  produce  business  and  avoid  the  injunction 
against  him  and  evading  the  lax^r;  license 
denied  due  to  previous  flagrant  and  repeated 
violations  of  act. 
Order:    G.  &  W.  Vifholesale  Fruit  &  Produce 
Corporation's  application  for  a  license 
denied. 

Oujtline  of  Facts 

On  October  8,  1941,  the  G.  &  'v.  Wholesale  Fruit  &  Produce 
Corporation  apiilied  for  a  license  under  the  act  and  on  November  8, 
1941  there  was  issued  an  order  to  show  cause  why  a  license  should 
not  be  denied  on  the  ground  that  Joe  Garro,  the  President  of  the 
corporation,  was  unfit  to  receive  one  because  on  or  about  June 
25,  26,  27  and  28,  1941,  he  purchased,  in  the  State  of  North 
Carolina,  from  E.F,  Leary,  of  G.C.  Leary  &    Sons,  of  Camden, 
N.C.,  3  carloads  and  9  large  truckloads  of  potatoes  for  the 
agreed  total  net  sum  of  $3657.40,  for  which  a  settlement  of 
approximately         was  obtained  by  the  shipper  at  a  later  date, 
and  from  H.G.  Dozier,  Moyock,  N.C.,  3  carloads  and  16  large 
truckloads  of  potatoes  for  the  agreed  total  net  sum  of  $5943.53, 
for  which  Garro  made  partial  payment  of  $1000  on  or  about  June 
28  and,  for  the  balance  of  $4943.53,  a  settlement  of  approximately 
35^  was  obtained  by  the  shipper  at  a  later  date. 

Garro  admitted  the  facts  with  reference  to  these 
purchases  and  also  that  he  failed  to  pay  Mr.  Pew,  of  Camden, 
N.C.,  for  potatoes  purchased  by  him,  except  for  35^  paid  in 
cash  and  10%  in  notes.    He  stated  he  received  releases  from  the 
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shippers  in  consideration  of  making  such  part  payments,  And. 
that  for  several  years  he  had  purchased  potatoes  in  Korth 
Carolina  as  a  representative  of  M.  &  L.  Fruit  and  Produce 
Corporation,  of  New  York  City,  that  in  1941  he  v;as  not 
questioned  as  to  whether  he  v;as  "buying  for  the  corporation 
or  for  himself,  and  that  vmen  he  purchased  the  potatoes  in 
question  he  told  the  sellers  to  send  them  to  him.    He  also 
admitted  that  he  was  the  defendant  in  a  case  in  U.S. District 
Court  for  the  Southern  District  of  New  York  in  which  a  permanent 
injunction  was  issued  against  him  on  Octo"ber  22,  1941,  enjoin- 
ing him  from  handling  fresh  fruits  and  vegetables  in  inter- 
state commerce. 

The  record  shoH^ed  that  Joe  Garro  owned  no  stock  in  the 
corporation,  the  stockholders  "being  the  wives  of  the  officers, 
each  of  whom  owned  1-^  shares.     Garro  and  Nathan  Weiner  each 
voted  for  the  other  for  the  offices  of  President  and  Secretary- 
Treasurer,  respectively,     "^'he  v;ife  of  the  former  "borrovred  money 
from  her  husband  to  put  into  the  "business.     Garro  testified  that 
he  and  Weiner  received  salaries  from  the  corporation,  that  the 
corporation  had  not  made  any  profits,  and  that  his  wife,  prior 
to  the  formation  of  the  corporation,  had  never  "been  engaged  in 
the  fruit  and  vegeta"ble  "business.    Weiner  testified  that  he 
did  not  Icnow  Garro  had  "been  enjoined  from  handling  fruits  and 
vegeta"bles  in  interstate  commerce. 

Ruling_included  in_Deci^sion 

Joe  Garro 's  failure  to  account  for  the  fresh  fruits  and 
vegetables  mentioned  above  constituted  repeated  and  flagrant 
violations  of  the  act,  in  consequence  of  which  the  application 
of  the  corporation  of  which  he  was  president  was  denied.  The 
record  showed  that  the  corporation  was  formed  for  the  purpose 
of  evading  the  law  and  not  for  the  purpose  of  conforming 
thereto.     From  the  manner  of  electing  the  officers  of  the 
corporation,  and  the  fact  that  the  wives  of  the  officers  were 
the  only  stockholders  and  Icnev/  nothing  about  the  fruit  and 
vegetable  business,   it  was  clear  that  the  corporation  was 
formed  for  the  obvious  purpose  of  affording  Joe  Garro  an 
opport\inity  to  re-enter  the  produce  business,  and,  at  the 
same  time,  to  avoid  the  injunction  outstanding  against  him. 
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S-3899,  April  14,  1942,  Docket  4024:  (S.P.) 

PUEBLO  VEGETABLES, _IKGj^,_PpBLq,_COLg._v^  J._HIMMI_BROpRAGE 
COj^.IOM^i  PBRASKA. 

Violation  charged:    failure  to  pay  the 
full  contract  purchase  price  for  a 

  carload  of  peaches. 

Principal  PO_int.s_invplved:    To  .avoid 
B-11  personal  liahility,  agent  must  disclose 

3-8  identity  ox  his  principal;     v/hen  ship- 

M-14  ment  released  on  instructions  to  "deliver 

and  collect,"  delivery  without  collection 
violates  definite  instructions  and  makes 
agent  personally  liahle. 
Order:     Complainant  awarded  $291.25,  plus 
interest . 

•   Outline  of_Facis 

.    .  .    The  complaint  and  attached  exhilDits  showed  that  on 
Septemher  13,  1940,  complainant  shipped  from  Paonia,  Colorado, 
to  respondent,  a  carload  of  U.S.  Fo.  1  Colorado  Elherta 
peaches  in  hoxes,  for  sale  for  the  account  of  complainant  at 
64(2^  per  "box  delivered  Omaha,  Ne'bra.ska;     that  the  peaches  were 
inspected  at  Paonia  on  September  2,  1940.  "by  a  Eederal-State 
inspector  and  found  to  "be  U.S.  Ho.  1;     that  respondent  was' 
instructed  to  collect  the  proceeds  and  deliver  the  peaches  to 
the  huj^er;     that  upon  arrival  respondent  accepted  the  peaches 
and  sold  them  for  the  account  of  the  complainant  and  remitted 
a  part  of  the  net  proceeds;     and  that  a  "balance  of  $291.25 
still  remained  due,  for  which  amount  an  award  was  asked. 

In  his  answer,  respondent  stated  that,  acting  as 
hroker,  he  sold  the  peaches  to  an  Omaha  "buyer;     that  respondent 
attempted  to  collect  the  proceeds  of  sale  and  o'btained  $272.02, 
leaving  a  "balance  of  $291.25  due  and  owing;     and  that,  as  an 
accommodation  to  complainant,  respondent  had  a  suit  filed  at 
Omaha  in  complainant's  nam.e,  against  the  railroad  and  the 
Omaha  buyer,  judgment  in  which  was  rendered  in  favor  of  the 
defendants,  whereupon  the  case  was  appealed  to  the  District 
Court  of  Douglas  County,  Ne"braska,  where  it    is  now  pending. 

As  soon  as  complainant  was  informed  that  suit  had  "been 
instituted  in  its  name  in  the  court  at  Omaha  it  disclaimed  any 
responsi"bility ,     and  so  informed  the  attorneys. 
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Rulin.g_included  in_Decision  ■  " 

1.  Respondent's  failure  to  account  to  complainant  for 
the  "balance  of  the  purchase  price  was  in- violation  of  the  act. 
The  Department  has  repeatedly  held  that,  in  order  to  avoid 
personal  liahility,  one  acting  in  a  representative  capacity, 
must  disclose  the  identity  of  his  principal.     The  evidence 
disclosed  that  respondent  made  no  accounting  whatever  to 
complainant  until  some  forty  days  after  the  peaches  were 
accepted,  and  in  a  letter  dated  December  20,  1940,  respond- 
ent advised  complainant  that  tne  peaches  had  "been  sold  to 

the  Omaha  "buyer  and  "we  did  not  mention  his  na.me,  not  "because 
we  feared  what  you  would  say  a"bout  his  rating,  "but  just  did  not 
think  it  was  necessary."      Moreover,  on  Septem"ber  13,  complain- 
ant wired  respondent,  in  part,'  "released  you  deliver  and  collect 
(car  nuin"ber)."       Complainant  was  av/arded  $291 . 25 ,  plus  interest. 

2.  ^-^/hen  complainant  released  the  pea.ches  to  the 
respondent  "by  its  wire  of  Septem'ber  13,  it  was  on  the  "basis 
of  "deliver  and  collect."    Respondent,   in  delivering  the 
peaches  to  the  "buyer  without  collecting    the  purchase  price, 
violated  definite  instructions,  there"by  "becoming  personally 
lia"ble  for  the  purchase  price. 

S-2903,  April  18,  1942,  Docket  3984:     (S.P.)         "   -  ' 

DIAMOiro  ^[YJ_[  VipYimDS,_EXETSR,_CALIF_^  v.  TOLIAM_MgSKOVITZ , 
CHICAGO,^  ILL.  -  -    .      -      .  - 

'   '       •    ■  Violation  charged:     Failure  truly  and 
•  ■  correctly  to  account  for  five  carloads 

of  grapes. 

?ri_ncipa.l  pol^nt  involved:     Broker,  under 
B-6  '        a.n  exclusive '  sales  agency  agreement 

entitled  to  "brokerage  on  shipments  made 
to  another  "broker  contrary  to  the  agree- 
ment . 

Order:     Complainant  av;arded  $794.31,  plus 
interest .  ■ 

Outli_ne  of  Facts 

Complainant  claimed  that,   through  the  respondent,  as 
"broker,  during  the  month  of  August,  1940,   it"  sold  to  a  Chicago 
firm  three  carloads  of  Thompson  Seedless  grapes,  "U-S.  iTo.  1, 
at  the  agreed  price  of  50^^  per  display  lug,  making  a  total  of 
$549  per  carload;     that  the  Chicago  firm  accepted  the  grapes 
and  paid  the  "guaranteed  price"     to  the  respondent,  who  failed 
to  transmit  and  pay  the  complainant  the  "purchase  price" 
thereof,  leaving  a  "balance  of  $1242  due  and  owing;     that  on 
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OctolDer  9,  1940,  complainant  consigned  to  respondent  for  sale 
for  complainant's  account  two  carloads  of  Alicante  grevges, 
grade  U.^^v  l^o.  1,  at  the  agr.eed  price  of  90(^  "per  lidded 
lug";     that  respondent  made  sale  of  the  two  carloads,  but 
failed  to  pay  to  complainant  the  net  proceeds  of  $987.31; 
the  total  sum  of  $2239.31,  less  brokerage  of  $35  per  car  on 
five  cars,  $175,  or  $2054.31  being  due  and  owing  to  complain- 
ant, plus  "additional  expenses"  caused  by  respondent's  with- 
holding proceeds  such  as  telephone,  telegraph,  travel,  and 
professional  services,  in  an  amount  of  approximately  $150. 

Respondent  contended  that  on  April  27,  1940,  he 
entered  into  a  sales  agency  agreement  with-  complainant 
whereby  he  was  made  the  exclusive  agent  of  complainant  for 
the  marketing  of  its  grapes  in  Chicago  and  vicinity  during 
the  year  1940;     that, the  5  cars  of  grapes  delivered  to  the 
Chicago  firm  were  not  in  accordance  with  the  contract; 
that  $1680  was  due  him  for  brokerage  that  v;ould  have  been 
earned  on  48  cars  of  grapes  under  the  exclusive  agency 
agreement  during  1940  except  for  the  wrongful  termination 
of  the  agreement  by  complainant;     and  that  respondent  was 
damaged  in  the  sum  of  $875,  brokerage  that  he  could  have 
earned  on  25  carloads  of  grapes  had  complainant  not  quoted 
prices  that  were  out  of  line  with  quotations  of  other  California 
shippers: 

Rulings  included_in  Decision 

1.  From  a  review  of  some  of  the  communications 
exchanged  between  the  parties,  some  of  which  were  quoted 

in  the  decision  and  some  of  which  were  not,  it  was  concluded 
that  an  oral  sales  agency  contract  was  discussed  by  the 
parties  and  agreed  upon,  whereby  complaina^nt  appointed 
respondent  its  exclusive  agent  to  sell  the  various  kinds 
of  grapes  raised  by  complainant  in  1940  to  purchasers 
within  the  city  of  Chicago  and  in  the  surrounding  territory, 
the  sales  being  subject  to  approval  by  complainant,  respond- 
ent's compensation  to  be  $35  per  carload,  all  payments  for 
grapes  made  to  respondent  to  be  forwarded,  less  deduction  of 
brokerage. 

2.  The  record  showed  that  an  agent  of  the  Chicago 
purchaser  who  was  present  at  complainant's  shipping,  point,, 
agreed  to  the  substitution  of  varieties  in  the  cars  respondent 
claimed  did  not  comply  with  contract. 

3.  Complainant's  shipment  during  October,  November 
and  December,  1940,  of  36  carloads  of  grapes  to  a  Chicago 
broker  for  sale  was. contrary  to  the  conditions  of  the 
exclusive  sales  agency  agreement  with  respondent,  and  a 
breach  of  that  contract,  and,  by  reason  thereof,  respondent 
was  damaged  in  the  sum  of  $35  per  car,  or  $1260.     The  other 
twelve  cars  ship-ped  to  this  broker  were  stored  and  were  sold 
in  1941, 
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4.  Since  there  v,fas  no  proof  that  the  orders  for  the 
25  carloads  were  made  in  writing,  and  that  complainant  had 
approved  the  sales,  which  requirements  v\'ere  essential  to 
complete  enforcihle  contracts,  and  "because  of  the  lack  of 
other  supporting  details  concerning  the  orders,  it  was 
concluded  that  the  evidence  was  insufficient  to  support  an 
av/ard  of  $875  to  respondent. 

5.  Respondent  failed  truly  and  correctly  to 
account  promptly  for  the  proceeds  of  sale  of  grapes  handled 
"by  him  for  the  account  of  com.plainant .     Complainant  was 
awarded  $2229.31,  less  unpaid  "brokerage  of  $35  per  car  on 

5  cars,  $175,  and  $1260  "brokerage  that  would  have  "been 
earned  on  36  cars,  or  a  total  of  $794.31,  plus  interest. 
The  $150  asked  to  cover  dis"bursements  designated  as  "tele- 
phone, telegraph,  travel  expense,  and  personal  services" 
could  not  "be  included  because  of  the  character  of  the 
expenditures  and  the  lack  of  specific  details  concerning 
the  items. 

S-2907,  April  24,  1942,  Docket  4056:  (Hearing) 


BAmEL_BR0S._^  LOS  ANGELES , _CAL I v._REX_D^  MATHEWS  &  CO.  , 
T¥BI_FALLSj_  IDAHO. 


Ziol£"tio5:  charged:     Failure  to  deliver 
onions  in  accordance  with  contract. 

Pri-ncipal  poinjb  involved:     Stipulation  as 
to  settlement  of  differences  entered 
into  "by  parties  during  hearing. 

Order:     Complaint  dismissed. 

Outline  of  Eacts 

Complaint  v/as  filed  for  reparation  against  Rex  D.  Mathews, 
doing  "business  as  Rex.  D.  Mathews  &  Co.,  in  the  amount  of  $847.23, 
the  "balance  alleged  to  "be  due  complainant  on  account  of  failure 
of  respondent  to  make  delivery  in  accordance  with  contracts 
entered  into  during  July  and  August  1940,  contemplating  the 
shipments  of  onions  from  Idaho  Ealls,  Idaho,  to  Stockton, 
California. 

A  copy  of  the  formal  complaint  and  of  the  report  of 
investigation  were  served  on  respondent  on  Septem"ber  18,  1941, 
and  an  answer,  vras  filed  on  Decem"ber  1,  1941,  in  which  it  was 
denied  that  complainant  v;as  entitled  to  $847.23.  Respondent 
alleged  that  he  did  not  owe  complainant  any  sum  in  excess  of 
$202.25. 
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Riiling_in.cluded  in_D^ci.s_ion 

Since  the  parties  durini;  the  hearing  entered  into  a 
stipulation,  reading,  in  part:     "...     that  all  of  the 
controversies,  differences,  claims  and  demands  existing 
"between  the  parties  hereto  having  "been  compromised  and 
settled,  that  an  order  may  "be  entered  in  the  a"bove 
entitled  action,  dismissing  the  same  with  prejudice,  each 
party  paying  his  own  costs,"  the  Secretary  ordered  the 
complaint  dismissed. 

S-2912,  May  13,  1942,  Docket  3823:  (Hearing) 

S.H._PHILLIPS,  „HURLOCK^  v._THE_A^C^  BLAIR  C0KPA13Y, 

CLEVELAND, _OHig. 

Violation  charged:  Failure  to  pay  the 
full  agreed  price  for  a  truckload  of 
cantaloups. 

Principal  point  involved:  .  Respondent'  having 
N-4  made  a  prima  facie  case  of  reasona"ble 

cause  for  rejection,  "burden  of  proof  was 
on  compla.inant  to  show  contract  was 
modified. 

Order:     Complainant  awarded  $180.33  plus 
interest. 

Oujt  1  j.n e  0 f _Pa.cts. 

On  -^ugust  17,  1940,  over  the  telephone,  respondent 
purchased  from  com-plainant  a  truckload  of  cantaloups,  consist- 
ing of  211  flats  at  SI. 22  per  crate  and  179  "2/3  size  crates" 
at  $2  per  crate,  or  for  a  total  of  $515.42,  for  shipment 
from  Hurlock,  Md. ,  to  Cleveland,  Ohio,  to  arrive  in  time  for 
Monday's  market,  or  a'bout  4:00  a.m..,  on.  Aug^jst  19.     The  truck 
driver  was  employed  "by  complainant  to  make  the  delivery,  and 
he  called  complainant  at  9:30  p.m.  August  18,  from  a  point 
50  miles  from  Pittsburgh,  Pa. ,  saying  he  was  having  trou"ble 
and  would  arrive  at  Cleveland  a'bout  two  hours  late.  Complain- 
ant instructed  him  to  notify  fespondent  and  to.  deliver  the 
cantaloups  in  Pitts"burgh  if  respondent  would  not  accept  them 
upon  arrival.     The^  load  was  delivered  to  respondent  a'bout  9:00 
a.m.  August  19,  and  respondent  paid  $50  to  the  trucker  to  cover 
transit  expenses,  sold  the  cantaloups  on  consignment  and  sent 
to  complainant  a  check  for  $180.33  as  the  net  proceeds  of  sale. 
Complainant  returned  the  check  and  filed  complaint  asking  for  an 
award  of  $615.42  less  $50,  or  $565.42.     In  an  affidavit  attached 
to  the  original  complaint  the.  truck  driver  stated  that  at  3;30 
a.m.,  August  19,  he  called  respondent  company  and  v;as  instructed 
to  proceed  to  Cleveland  with  the  cantaloups. 
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Respondent  claimed  that  if  the  trucker  had  telephoned  at 
3:30  a.m.  August  19,  the  call  could. have  heen  accepted  only  "by 
the  v;atehman,  who  had  no  authority  to  waive  the  conditions  of 
the  contract  which  stipulated  that  the  cantaloups  must  arrive 
in  time  for  Monday's  market j     that  complainant  was  notified 
"by  wire  of  rejection  of  the  melons  and  that  complainant 
authorized  sale  for  his  account. 

Rulings,  included_in  Decision 

1.  Respondent  established  a  prima,  facie  case  of  reason- 
able cause  for  rejection  when  he  showed  that  the  melons  did  not 
arrive  in  time  for  Monday's  market,  as  required  "by  the  original 
contract.     The  "burden  was  then  on  complainant  to  show  that  the 
contract  was  modified  to  permit  late  arrival.     The  only  evidence 
he  submitted  bearing  directly  upon  this  issue  was  the  affidavit 
of  the  trucker.    Although  an  affidavit  is  admissible  in  hearing 
cases  under  the  regulations  of  this  Department,  if  the  parties 
consent,  its  weight,  is  affected  by  the  fact  that  the  opposite 
party  is  not  confronted  with  the  witness  and  there  is  no 
opportunity  for  cross-examination.     The  evidence  failed  to 
prove  that  the  original  contract  y&s  modified  to  permit 
delivery  at  a  time  later  than  that  originally  specified  and 
that  respondent's  rejection  was  v/ithout  reasonable  cause. 

2.  The  cantaloups  Virere  rejected  by  respondent  within 

24  hours  after  arrival  at  Cleveland,  and  respondent  was  author- 
ized to  make  sale  for  complainant's  account.     Although  complain- 
ant denied  a  telephone  conversation  was  had  on  the  night  of 
August  19,  testimony  of  an  employee  of  the  telephone  company 
proved  that  there  was  a  call  at  9:12  p.m.  that  night.  A  witness 
also  testified  he  was  on  an  extension  teleDhone  at  the  time  of 
the  conversation  and  stated  that  complainant  authorized  respond- 
ent to  sell  on  consignment.     The  preponderance  of  the  evidence 
clearly  sustained  the  resioondent '  s  claim.     Complainant  v;as 
therefore  av/arded  $180.33,  plus  interest. 

S-2914,  May, 21,  1942,  Docket  4084:  (S.P.) 

M'IERICA1'I_?HUIT_  SHOVERS,^  IIJCCRPORATED_^  LOS  A^TGSLES ,  _CAL1?0R1TI A 
X-_TpIciLpRT_CO.^  ST^  LOUIS, _H0. 

Violation  charged:  Unjustified 

rejection  of  a  carload  of  tomatoes. 

PrJ-ncipal  poj^nt.  involve_d:     Under  the  rule  of, 
A-1  caveat  emptor,   the  respondent,  having 

purchased  the  tomatoes  after  his  own 
inspection,  v.'as  bound  by  his  bargain. 

Order:     Complainant  awarded  S344.. 43, 
plus  interest;     count ercomplaint 
dismissed. 
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Outline  of  Facts 

On  June  9  and  10,  1942,  complainant  loaded,  at  Dialville, 
Texas,  in  a  refrigerator  car,  730  lugs  of  tomatoes  shown  "by 
inspection  to  grade  U.S.  No»  2.     On  June  10  shipment  was  made 
to  St.  Louis,  Mo.,  where  the  car  arrived  June  14.    After  in- 
spection on  track  at  St.  Louis  on  June  17,  respondent,, 
through  a  puhlic  "broker  acting  as  agent  for  complainant, 
purchased  the  tomatoes  at  85(^  per  lug  delivered  St.  Louis, 
and,  on  the  same  day,  resold  and  shipped  the  stock  to  his 
customer  at  Indianapolis,  Indiana.    Respondent's  purchaser 
rejected  the  tomatoes,  claiming  they  had  decay,  whereupon 
respondent  refused  to  pay  complainant  and  a"bandoned  the 
tomatoes  at  Indianapolis.     Complainant  made  resale  and  credited 
the  net  proceeds  thereof  against  the  invoice  price,  leaving 
a  "balance  of  $344.43,  for  which  amoiint  an  award  ivas  requested. 

Respondent  claimed  that  com.plainant  expressly  warranted 
the  tomatoes  to  grade  U.S.  Eo.  2  and  asked  for  an  award  of 
$145.88,  to  cover  the  alleged  loss  of  profit,  since  he  was 
unable,  to  secure  another  carload  of  tomatoes. at  Indianapolis 
in  time  for    delivery  to  his  customer. 

Rulings  included_in  Decision 

1.  Rest>ondent  ..failed  to  prove  there  was  a  warra.nty, 
either  express  or  implied,  on  the  part  of  comnlsinant  that 

the  tomatoes  graded  U.S.  llo,  2  at  St.  Louis,  Mo.     The  negotiation 
"between  complainant  and  respondent  pertaining  to  the-  sale  were 
carried  on  "by  the  pu"blic  "broker,  whose  affidavit  clearly  showed 
that,  at  his  request,  respondent  inspected  the  tomatoes  on  June 
17  on  track  at  St,  Louis,  and  that,  nfter  such  inspection  and 
without  any  understanding  whatever  as  to  grade,  respondent 
purchased  them. 

2.  Ha.ving  purchased  the  tomatoes  after  hi.s  own  personal 
examination  and  in  reliance  on  his  oto  inspection,  under  the 
rule  of  caveat  emptor,  respondent  was  "bound  "by.  his  "bargain, 
regardless  of  the  fact  that  his  purchaser  subsequently  rejected 
the  tomatoes  at  Indianapolis,  and  his  failure  to  make  payment  was 
in  violation  of  the  act.     Complainant  was  awarded  $344.43,  plus 
•interest. 


S-2915,  May  21,  1942,  Docket  4099:  (S.P.) 


H._A_^  POTZ  &  CO^,_CHICAG;0^  ILL._v^  TICTORJ'^  AKTHOITY, 
WEYAIJivIEGA,_WISCOKSlK.  ~  •  • 

Viola tj-on.  charged:     Failure  to  pay 
a  deficit  incurred  in  selling  a 
carload  of  potatoes  for  respondent's 
account. 

Principal  poJ.njt  involved;     Failure  to  pay 
deficit  was  in  violation  of  the  act. 

Order:     Complainant  awarded  $43.50, 

plus  interest .  ■  '  " 

•  'Outline  of  Facts 

Complainant  claimed  that  on  or  about  February  14, 
1941,  respondent  consigned  to  complainant  a  carload  of 
potatoes  shipped  from  Clearwater  Lake,  Wisccncin,  to  Scott 
Field,   111.;     that  com.plainant  madei  an  advc.ice-  of  $375 
.to  respondent;     that  the  potatoes  xi^ere  rejected  at  Scott  Field, 
and  were  then  forwarded  to  Louisville,  Ky.-,  where  sale, 
through  a  broker,  for  respondent's  account  resulted  in  a 
deficit.     Complainant  asked  for  an  award  of  $43.50. 

Respondent  filed  an  ansv/er  denying  owing  complain- 
ant anything.    A  sworn  statement  was  submitted  by  complain- 
ant in  support  of  the  allegations  in  the  complaint  and  the 
exhibits  attached  thereto.    No  sworn  statement  of  facts  was 
submitted  by  respondent. 

Rulings.  included_in  Decision 

1.  The  evidence  disclosed  that  complainant,  after  ad- 
vancing $375,  handled  the  c^^r  of  potatoes  on  consignment  for' 
respondent. 

2.  Respondent's  failure  to  account  to  compl8in?nt  for 
any  part  of  the  net  deficit  incurred  in  handling  the  potatoes 
was  a  violation  of  the  act.     Sple  was  made  for  the  net  amount 
of  $395.55,  after  deducting  brokerage  at  Louisx'ille  and  the 
invoice  price  of  three  sacks  of  potatoes  ba.dly  damaged,  and 
resulted  in  a  deficit  of  $43.95,  after  deducting  $375  a.dvanced 
to  respondent,  plus  $29.70  additional  freight,  $19.80  demurrage 
at  Scott  Field,  and  a  $15  brokerage  charge.     Complainant  was 
awarded  the  amount  clpim.ed,  $43.50,  plus  interest. 
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S-2920,  May  23,  1942,  Docket  4055:  (S.P.) 

?IAZZA_BEOpRA.GS__CO._^  MIMMPOLIS ,_MpTN._v^  F.J._McCAim 
&  ^OH,_SALIiJAS_^  CALIF. 

Violatj-on  _charged:     Failure-  to  pay  an- 
allowance  granted  to  complainant  on 
-•       '  a  carload  of  lettuce. 

Principal  soi^is_involved;     Diversion  of 
A-4  ■   shipment  without  shipper's  consent  is 

equivalent  to  acceptance;  Minneapolis 
and  St.  Paul  are  in  different  sv;itching 
districts,  as  affected  "by  aliove  rule. 

Order;    F.J.  McCann  &  Son  awarded  $81, 
plus  interest. 

Outlj-ne  of  Facts 

Complainants,  through  complaint  filed  with  the  Depart- 
ment, sought  an  award  of  reparation  for  damages  of  $75.04, 
the  amount  claimed  to  he  due  on  a  carload  of  lettuce  purchased 
from  respondents  and  shipped  from  Salinas,  California  to 
Minneapolis,  Minn.,  on  August  28,  1940. 

Respondents  admitted  $75  was  due  complainants  on  the 
car  of  lettuce  just  mentioned,  hut  claimed,  in  a  counter- 
complaint,  that  on  November  22,  1940  the  parties  entered  into 
negotiations  for  the  purchase  and  sale  of  a  carload  of  lettuce 
for  the  agreed  price  of  $1,25,  plus  15<jf  credit  on  the  allowance 
on  the  previous  car,  or  $1.40  per  crate  for  the  312  crates, 
or  $436.80,  plus  top  ice  charge;     tha.t  respondents  instructed 
the  carrier  to  stop  the  car  at  Minneapolis  for  inspection  hy 
complainants,  indicating  expressly  "Car  not  to  depart  from 
Minneapolis  v;ithout  shipper's  instructions";     that,  upon 
arrival  of  the  car  at  Minneapolis,  complainants  diverted  it 
to  St.  Paul  on  llovemher  25,  and  on  the  sam.e  date  abandoned 
the  lettuce  and  so  inform.ed  the  Rock  Island  Railroad;  and 
that  respondents  then  shipped  the  car  to  Montreal,  Canada, 
where  it  was  sold  for  $280.80,  plus  top  ice,  resulting  in 
damages  of  $436.80  less  $280.80,  or  $156, 

Com.plainants  claimed  that  Minneapolis  and  St.  Paul  are 
considered  a  single  terminal  and  that  many  of  their  customers 
are  located  in  the  latter  city. 

Rul,ing_  in  eluded  ln_Decisi^on 

Diversion  of  the  car  to  St.  Paul  at  complainants' 
direction  was  equivalent  to  an  acceptance  hy  complainants, 
and  the  right  to  reject,  if  any  existed^,  was  thereby  lost. 
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It  has  "been  held  in  msny  proceedings  under  the  act  that  diversion 
of  a  shipment  v/ithout  the  shipper's  consent  is  equivalent  to 
acceptance  and  will  disahle  the  "buyer  from  thereafter  rejecting 
the  shipr.ent.  •This  rule  finds  appropriate  application  v/here,  as 
here,  complainants,  "by  diverting  the  car  of  lettuce  from  Minneapolis 
to  St.  Paul,  exercised  over  the  shipment  a  dominion  inconrpatihle 
with  the  right  or  rejection.    Although  complainant  claimed  that 
Minneapolis  and  St.  Paul  are  considered  a  single  terminal,  the 
significant  fact  was  that  the  tiiro  cities  are  in  different  switch- 
ing districts  and  that  diversion  from  one  to  the  other  of  the 
two  cities  v;as  therefore  a  diversion  within  the  intendment  of 
the  stated  rule.     F.J.McCann  &  Sons  were  awarded  $156  less  $75, 
or  $81,  plus  interest. 

S-2245,  July  15,  1939,  Docket  335?:  (Hearing) 

Rej_  _'A.ppli_cati£n__of  Joe  Bordenaro.  ^es_Mqines .  _Iowa.  for  a  license 
under  the  Peri_shahle_A^ri_cult.ural  Comm£dit_ie_s  Act_. 

Order:     Application  of  Joe  Bordenaro 
for  a  license  denied. 

Catl_ine  of  Facts 

On  May  19,  1959,  the  Secretary  of  Agriculture  issued  a 
notice  of  hearing  and  order  to  show  cause  iirhy  Joe  Bordenaro's 
application  dated  March  8,  1939,  for  a  license  under  the  act  should 
not  "be  denied.     It  was  alleged  that  the  applicant  was  president  of 
the  Blue  Ri"b"bon  Fruit  Co.,  of  'Des  Moines,  Iowa,  a  licensee  under 
the  act,  that  the  company  purchased  perisha'ble  agricultural  commodities 
in  interstate  com.merce  for  ^v'hich,  in  violation  of  the  a.ct,  it  failed 
truly  and  correctly  to  pcco'ont  promptly  to  the  persons  v;ith  whom  the 
transa.ctions  were  had,  which  "failures  to  account  constituted  flagrant 
and  repeated  violations  of  the  act;  and  that  Joe  Bordenaro  was  actively 
engaged  in  the  management  and  direction  of  the  affairs  of  the  corpo- 
ration pnd  was  responsihle,   in  whole  or  in  part,  for  the  violations. 
It  was  further  alleged  that  the  respondent  since  Fe"bruary  27,  1939, 
engaged  in  the  "business  of  handling  perisha"ble  agricultural  com- 
modities in  interstate  comm.erce  as  a  commission  merchant,  "broker  or 
dealer,  without  having  a  valid  nnd  effective  license  under  the  act. 

At  the  hearing  the  applicant  admitted  the  truth  of  the 
allegations  made  in  the  complaint,  with  the  exception  of  the  one  which 
stated  that  the  affairs  of  the  company  were  conducted  in  such  a  m.anner 
as  to  divert  or  deplete  its  assets  with  the  purpose  or  effect  of 
preventing  said  corporation  from  meeting  its  o"bligations  and  satisfy- 
ing its  creditors.     He  also  admitted  that  he  had,  within  two  years 
prior  to  the  date  of  the  hearing.  May  25,  1939,  engaged  in  practices 
of  a  character  prohihited  "by  the  act,  and  that  he  was  unfit  to  engage 
in  "business  and  "be  licensed  as  a  commission  merchant,  "broker,  or  dealer 
within  the  meaning  of  the  provisions  of  the  act..    The  applicant  then 
waived  further  hearing  and  consented  to  the  issuance  of  findings  of 
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fact  in  conformity  with  his  admissions,  and  to  an  order  denying  his 
application  for  a  license,  and  to  publication  of  the  facts  involved. 
He  tendered  to  a  representative  of  the  Department  the  stun  of  $27.50, 
in  settlement  of  his  liability  for  operating  without  a  license 
during  the  period  ■bet^^reen  February  27,  1939  and  May  25,  1939,  of  which 
s-ijm  $2.50  represented  license  arrearage  fees  and  $25  represented 
penalty. 

Ruling_included  i.n_D^ci.sion 

Based  upon  the  foregoing  findings  of  fact,  it  'viras  determined 
and  concluded  that  the  application  of  Joe  Bordenaro  for  a  license  to 
engage  in  the  "business  of  handling  fresh  fruits  and  fresh  vegeta"bles, 
in  interstate  or  foreign  commerce,  as  a  commission  merchant,  dealer, 
or  laroker,  should  he  denied.    The  facts  were  ordered  published. 
(Puhlication  somehow  was  overlooked  until  in  1942  when  it  was  considered 
too  late.) 


